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ABSTRACT

\

This thesis addresses construction contracting in the
United States Navy. It compares the Government construction
contract regulations with decisions by the Boards of
Contract Appeals.

Nine topics are researched including submittal reviews,
profit, change orders and changes, notices to proceed,
acceleration, beneficial occupancy, weather delays, and
extended overhead.

The Boards' decisions are used to understand the topics
and to identify weaknesses in the regulations.
Recommendations are made to improve the Naval Facilities

Engineering Command Contracting Manual (P-63).
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I. INTRODUCTION

Government contracting is dynamic. All the elements of
the system--the contractors, the Government personnel, the
technology, the regulations, the budget, the laws--all are
changing with respect to time. The ability to perform in a
dynamic environment rests on the ability to see ~nd react to
changes as they occur. Organizations must respond and
function accordingly.

This thesis looks at a subset of Government contracting.
It focuses on construction contracting within the United
States Navy. Responsibility for construction in the Navy
rests generally with the Naval Facilities Engineering
Command (NAVFAC) . NAVFAC 1is a largely decentralized
organization headquarted in Alexandria, Virginia. It has six
geographic divisions <called Engineering Field Divisions
(EFDs). Reporting to each EFD are numerous £field offices.

Policy for construction contracting in the Navy comes
from a variety of sources. sStarting with the Federal Acqui-
sition Regulations (FAR), it traces its way down through the
Department of Defense, Navy, and NAVFAC publications.

imagine a contract administrator 1in the field who faces
a problem in -evaluating a contractor «claim. Will his

response match the above policies? 1Is he knowledgeable of

- » ) K B W T et
ORCRCR CUAEV NG, T % V08 S S, S A A A A A TRV, S, R WY



RN VYN

T 1 Y, ARSI Ut 1R M O A » 5.4 4y -ad, . ‘ol v LAY § v Foa D ) " 2. *at Y », ¢ g,

the policlies, and if not, Jdoes he know where to go to £ind
the answer? 1Is the answer readily available in the regula-
tions 1in a clear, informative manner? Finally, once the
decision has been made, how can NAVFAC or the EFD measure,
from a management control standpoint, whether or not the
declislons are belng made correctly?

The answers to questions as broad in scope as these do
not come easily; rather, they tend to evolve incrementally
by solving smaller pieces of the puzzle when possible. This
thesis attempts to isolate one small aspect of the overall
problem and view it in detail.

The thesis will look at decisions made by the Boards of
Contract Appeal (BCAs), and it will look at the regulations

available 1in the field. The focal research question asked

is: Does the individual contract manager have before him the

necessary information to address the topics found before
the Boards? Or, from a slightly different angle: Can_the

decisions of the BCAs improve the requlations and make them

Eac d

&L A,

more useful to the contract manaqex?

Before proceeding with the thesis the reader should have
a general understanding of what the Boards of Contract
Appeal are and how they operate. For a more complete under-

standing of the Boards the reader is referred to Appendix A.
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N IT. LITERATURE REVIEW
L}

This chapter identifies the literature base upon which

\

? the thesis is written.

§ The goal of this thesis is to compare acquisition
“ regulations with a selection of BCA decisions. Therefore,
;‘ the acquisition regulations and the decisions by the Boards
{; are the main elements of research.

X The regulations consist of a heirarchy of publications
ﬁ starting with the FAR and working down to the NAVFAC Con-
§; tracting Manual, the P-68. EFD level instructions were not

nced due  to the differences which exist between the EFDS

The regulations down to the P-68 are common to all NAYVFAC

o

:i offices and it was decided to limit research to that level.
. Since the P-68 is under revision, both the earlier pre-FAR
version and the 1986 draft version were reviewed.

iﬁ' Approximately 100 Board of Contract Appeals cases were
s reviewed, There 1is no other source known which collects,
g- edits, or compiles the decisions in a useful form £for NAVFAC
’ﬂ field activities. This is unfortunate because the amount of
x, useful knowledge in the cases is vast, but the access to 1t
:ﬁ is time-comsuming. The selection of the cases is addressed
e in Chapter III.

K Additionally, course ontlines and notes were <collacted
]

i £rem various training courses by the Naval Facilities

Contract Training Center (NFCTC), the Alr Force Institute of




Technology (AFIT) and the Army Logistics Management Cent=:

(ALMC). While it is recognized that not everyone in NAVFAC
has access to all of the courses, the outlines do provide an
excellent body of knowledge and applications not found
elsewhere.

Research beyond the above sources was limited. Time was
one constraint, another was the lack of relevant material
produced by 1library searches or searchs using the Defense
Logistics Studies Information Exchange (DLSIE}). The Boards'
decisions spoke very capably for themselves, likewise the

regulations, so the literature review was focused there.
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JI11. METHOD

This chapter explains the research methodology.
The goal of this thesis 1is to compare the Navy

construction contracting requlations with recent decisions

- Ny~

by the Boards of Contract Appeals. This comparison is then

used to improve the regulations.

- W ¥ K B -8

The logic behind the thesis is a simple feedback model

which measures output, then alters the system to improve the

output. Workload
. Qurput
Regulations >
| ¥ BCA Feedback

The regulations form the system; the BCA decisions are
one measurable output. The BCA decisions can be analysed to
find weakness in the regulations. The regulations can then
be corrected or improved.

The BCA decisions were chosen as the output because they
represent areas of uncertainity and sometimes areas where

the Government acted erroneocusly. Some claims are submitted

by contractors on weak grounds or no grounds at all, but by
and large the claims are in "gray areas" of the regulations.

It was not necessary to distinguish whether the claims were

N MR KA AN

won or lost. The Government wins a majority of the appeals

<5

== - ; -
filed, but the resources used to defend a case are the same A

N
for either outcome. A savings in resources can be achieved ‘“
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by better regulations, either by reducing "gray area" claims

or by reducing Government errors.

The regulations used were as follows:

(1) Federal Acquisition Regulations (FAR)

LI AXAAATE L PP PP L N g,

VO

(2) Department of Defense Federal Acquisition Requlation

Supplement (DFARS) 3

(3) Navy Acquisition Regulation Supplement (NARSUP) E.
(4) NAVFAC Contractling Manual (P-68) ?
These publications establish the policy used by people k

in the field. They are the primary references wused 1in p:
making decisions. g

s r

Other material is available to the contract

administrator. EFD instructions, flyers, newsletters,

-
>
-
.b
o~
-~

"heads-up" messages, training course notes and the like are
present in all fileld offices, but they are not consistant
between offices. Their use varies also. The 1regulation
system was therefore 1limited to the basic publications

listed.

The BCA cases were selected using the Federal Legal
Information Through Electronics (FLITE) System. Key word
searches were made on nine topics. The topics were chosen

based on the author's field experience as common areas of

difficulty. The searches were 1limited to construction

contracts. The usefulness of decisions outside of

NGt

construction 13 limited due to differences in the general

contract clauses.
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Recent cases were used with some exceptions. "Recent"
was defined au within the last ten years. Case law changes
with time. The 1later cases are more useful, and have a
lower chance of having been overruled or otherwise affected.
Some older cases were used where needed to fully develop a
particular topic. For example, the study of extended
overhead must include "Eichleay Corp". Even though the case
occurred 1in early sixtles it contailns a formula s3till
contested today. Older cases were also included when they
were cltied as key references 1In a selected case. Cage law
does not permit the reading of a case in isolation; each
case 1is only a part of the whole of case law. The
interdependant nature of the cases required that some older
cases be included.

The 1initial computer searches yielded 292 cases. To
reduce this figqure to a manageable size on about 100, a
matrix of the cases was made. Some cases appeared under
more than one topic. The use of these cases was maximized.
This provided an efficiency since reading a single case
provided data on more than one topic. The computer excerpts
were scanned to select the remainder of the cases which
appeared interesting. "Interesting" was defined as having
wide impact throughout the field organizations,
Approximately 85 cases were selected since it was known that
those cases would draw in additional cases and bring the

total to about 100.

12
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The number 100 was selected based on the amount of
research time available. An enormous amount of time could
be devoted to a thesis of this nature. Some interesting
cases have undoubtedly been missed. Nevertheless, the
selected cases generated 'much more data than could be
included 1in the thesis. From this point of view it was
certainly adequate. A 1list of the cases read 1in their
entirety is provided in Appendix B.

The topics used in the FLITE searches and the number of

cases yieided by each were as follows:

TOPIC NO. CASES
(1) Submittals 1
(2) Profit 5
(3) Payment for Stored Material 7
(4) Change Orders and Changes 9
(5) Notice to Proceed 14
(6) Acceleration 21
(7) Beneficial Occupancy 68
(8) Weather 72
(9) Extended Overhead 95

TOTAL 292

X The selected cases were read in their entirety. Data

was collected in three separate banks as follows:

(1) a card file, 1in alphabetical order by case name with
the name, cite, and topics present.

I 13
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W {2) a <case file, in alphabetical order bty case name,
; zontaining rough notes and photocopies of kKey pagjzes
ﬂ highlighting key gquotations.

, (3) a topic file, 1in order by topic, containing the
W related cases and key points from the cases.

R)

$ Using these three files it was possible to access
K

g information quickly. The files were loose leaf to allow
f continued expansion at a later date.

\)

% In addition to the nine selected toplcs the cases
o

B yielded informaticn on a variety of other subjects. While
$ not a part of the original study, data was collected on the
i

w other subjects if significant.

Once the reading and data collection were completed, the

,L topic £filles were compared to the relevent sections ¢f£ the
1
i
) regulations. The central theme of the thesis was the

comparision of 3CA decisions with the regulations to see if

the regulations were adequate to permit resolution of the

[}
o,
3
o problem in the case.
N
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IV. ANALYSIS

This chapter analyses each of the nine selected topics.

Conclusions and recommendations are found in Chapter V.

A. SUBMITTALS

Although only one case was found through the FLITE
search, several cases mentioned submittals. The most common
point made was that Government approval of a submittal does
not waive the specifications unless the contractor marks the
submittal as a variation. (Dimarco Corp, Sentinel Electric
Co., Fortec Constructors). Quoting Sentinel Electric Co.:

Approval of submittals does not relieve the contractor
from its obligation to furnish equipment and materials
that meet the specification requirements unless this fact
is specifically brought to the attention of the Government
or the approving officials knew or should have known that
the equipment deviated from the contract requirements.
{Sentinel Electric Co., p81,715}.

The timeliness of submittal review appeared 1in three
cases. In Carney General Contractors, Inc., the contractor
alleged that the Government promised to turn around critical
submittals in 5 days or less. The Board held against the
contractor in this case, but it brings to light some common
problems. Many contracts do not specify a submittal review

time, and contractors often request quick turnarounds. It is

left to the contractor and Government to act "reasonably".

How long is a "reasonable" submittal review?

RS NSRRI g s Lo
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In Carney General Contractors the Board found that a 20

A day review was reasonable, given that the Architect/Engineer

' (A/E) was out of town. This figure cannot be used blindly. j
%) i
ﬁ Other factors such as Government behavior, contractor

I\

X behavior, or nature of the submittal can redefine the term Ty

"reasonable".

In Murphy Brothers, 1Inc., the contractor's incomplete
v, submittal required correction and the contractor was
o vesponsible for the 1lost time. Further, a contract

reqgqirement for the contractor to submit shop drawings at

L s e wa < Miaty

: least three weeks in advance of work start did not bind the
Government to a three week review limit.
N No specific guidance could be found in the regulations '

concerning the Importance or the timeliness of submittal - '

3 review. :
rg An argument can be made to specify a maximum review time "
: for the Government. This has the advantage of defining :
5 "reasonableness" to both parties. It also makes computation :

of delay days simple. On the other hand, it does not recog- ¢
o nize the reality of contracting. A finish item submittal, :
i if submitted at the start of the job, might be returned two :
i. months later yet have no impact on the job. A critical path ¢
;- item might require a very tight turnaround to keep the Jjob A

moving. B
In the hands of a prudent contract manager the submittal

time is better left undefined. This provides flexibility.

16
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In field offices where submittals are habitually returned to
the contractors late, such a clause could put the

Government on notice and simplify resultant disputes. This
would also help the EFD to monitor the performance .of the

field office.

B. PROFIT

The FLITE search found only two cases on profit. Both
of these cases were Veterans Administration Board cases
based on clauses different from NAVFAC's. The decisions are
not considered relavent.

It was hoped that some light could be shed on the new
NAVFAC weighted guidelines. The old NAVFAC policy of fixed
profit on changes is now in conflict with the FAR. However,
the new policy was too new to research since cases have not

yet been decided on it.

C. PAYMENT FOR STORED MATERIAL

Very few cases were found which dealt with payment for
stored material. The central issues are when to pay and how
much to pay for stored materials.

Stored materials are those which are not yet
incorporated into the work. The "Payments" clause provides
that "the Contracting Officer may authorize material
delivered to the site...to be taken into consideration" in
preparing a pay estimate. It also states that title is
transfered to the Government at the time of payment. Given
that the contracting officer has discretion to pay for

stored material, on what does he base his decision?

17
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Line Power, Inc. involves a case where a =field
contracting office had established 1its own policy tfor
payment for stored material. The contracting officer would
not pay for stored material except on an "exception" basis.
The Board faulted the Contracting Officer who was out of
line with policy of other bases. Even though the office
policy was wrong, the Government won the case through an
argument over security. Since a theft of similar materiail
had oc' .red, the Board upheld the Government's argument of
not to pay for "security" reasons. The Government dJdefense
rested on the fact that the materail had not been properly
stored to protect against theft or other damage.

In Bros Construction Company the Government first palid
for stored materials, then reduced later invoices by that
amount when the contractor fell behind schedule. The Board
ruled that the contracting officer was within his discretion
in this action.

The pre-FAR P-638 has a section which allows payment
for stored material 1f "the contractor has clear title to
such material". Paid invoices have sometimes been used in
field offices to establish title. This does not accurately
address all situations. Consider the case where the con-
tractor has purchased material on account. The contractor
normally acquires the material on a purchase order and
agrees to pay in the future within specified terms. The

contractor has title to the material, 1in theory, and the

18
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supplier has an account receivable. 1In the event of default
by the contractor, the supplier could pursue a claim to the
bonding company under the payment bond.

Even though the Government is protected by the bond, the
reason for payment of stored materials should be examined.
The reason generally given for these payments is to save the
expense to the contractor of financing the materials before
they are installed. 1f the contractor has not paid for the
materials then what is the reason to pay the contractor? The
supplier 1is providing the financing under a routine trade
agreement.

The regulations do not set a clear policy, and the
author's experience does not find consistant application

within NAVFAC.

D. CHANGE ORDERS AND CHANGES

1. Change Orders

Change orders, or unilaterally directed changes
under the "Changes" clause, are now recognized within NAVFAC
4y A necessary element in good contract administration. For
a discussion change orders, see Appendix C.

In M.E. McGeary, a NAVFAC Resident Officer in
Charge of Construction (ROICC) was faulted for conducting a
lengthy negotiation and failing to issue a unilateral
change. Attitudes towards change orders must change. The
proposed draft of the P-68 recognizes the change and Iin-

structs contracting officers not to delay issuance of a
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This 13 Zrue, 23ndéd the reascrs for it sheuld 02 unlerzhood
If a contract develcps 2 problem, 3zuch as a design

ecror or customer reguested change, the Job progress may be

3lowed or stopped while redesign and negotiation occur. The -
contracting officer must watch two things: the delay and
the negotiation. He must weigh the two against each other

oy
D

and decide which offers the greater threat to t Jcoh.

Sovernment delays can lead to impact costs <£or extended

overhead as well as late completion. An incomplekta
negotliation can l=ad Into unforeseen cozts whlch may s2uceed
Zands availabdlz. 12 a3 bilateral agres=men®t cannctt be rezchel
jaicxly, then the contracting offlicer may nave Lo plick  the

Delay costs can be a function of the langth of

jelay, the contractor's direct and overhead costs Juring the

delay, and the percentage <f the contractor's capgaclity tield
Z2p on the Job. To cecmplicate matters, the Contracting
D2fflecer  may not be aware of the contractor's home £flom

erhead behavior.

based c¢cn the Government esztimate. The risx here i3 that tthe

estimate 13 low or incomplete. TE the £inal zozt  ecuoeesd:
1
the eztimate there {3 the danger of euwceeding th=2 avalilzbl: b

Sinding, o2 aven worse, exceeding a shtatutory limitstion
Al - ~ H o -~ -

There {3 ro simple answer. The contracting officer
q
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onsider both sides of the problem will be best abkle
to decide the case at hand.

2. Accord and Satisfaction

Sleven cases involved questions concerning accord
and satisfaction for changes. This indicates some confusion
by both parties whether a negotiation is final and complete.
Normally the <change is fully compensated with respect to
time and money at the signing of a bilateral modificatiun.
Wher=2 an  agreement cannot  be reached on the total, a
b5ilateral modification may be issued for the ameunt in
agreement with the contractor reserving the right to =

the difference. 7% should be cl=2ar to both parties whether

[
[
3
T
+
I
3
V]
o
[*9]
1]
-
(0]
th

nlly 2xecuted, but freguently 1t iz

The pre-FAR P-68 spoke to this matter at 7-312
"Qualified Change Order Execution". The need to reach £all
agreement and the responses to conditional signatures wers

spelled  out, The proposed P-63 does not contain this

aT

Informatlion In Part 43 "Contract Modifications", nor coull
the author locate 1t elsewhere in the manual.

Problems with "accord and satisfaction" can arise
from differing views of change orders by the contractor and
-

“he Sovernment. The contractor does not expect to bear costs

for the unfecres

D

en effects of the change and would prafer %=
1=2av2 the change "open". The ncontractor may not wish to
finalize a change 1f he is uncertaln as to the total impact

of the change on th

11

Job. The uncertainty of supplers %o
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i meet delivery dates, the uncertainty of slack on future work

¥
W
ﬂu items, uncertainty as to compatability of the changed wock
A
with the original work--all of these factors can 1leave a
Loy ~
i °
contractor unsure of the total cost of a change. The Govern-
?; ment should be aware of any such uncertainties or risks.
.
. The estimate and negotiations should be made accordingly. A
3 L
D
s: contracting officer who blindly insists on bilaterally exe-
. cuting all changes for the amount of the changed costs only
ot
" is being just as unrealistic as a contractor who routinely
K!
f' reserves impact costs on every change. Both parties should
o
consider the risks, 1if any, of the change at hand and act
accordingly.
U
N
% The Boards' declisions provided a good wvariety o3&
o
e cases on accord and satisfaction. If the contractor freely
48 signs the modification with no reservations, and 1if the
hY
) modification 1is properly drafted including the "accord and
Wl
f; satisfaction" words, then the 1issue 1is closed, Any
o reservation Dby the contractor, whether written or verbal,
v. :
“H should be conslidered a gquallficatlon and addcezzed az zsuch.
W :
" The importance of good records of negotiations and memos to
”ﬁ file are 1invaluable here. Records should be kept on all
' ¥
negotiations. The Boards place heavy weight on records made
- at the time of negotiation. There 1s no way to "ignore" a
. contractor's reservation of rights, and it is wishful
»
‘A thinking that a problem encountered in negotiation will
‘.
s simply go away. All disagreements must be resclved 4.0 i all
-~ empasses overcome to reach finality. The use of uniiateral
g
:.r
; 22 ’
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charge orders may be relavent and is discussed elsewhere in ]

) this thesls. ;

3. Time Extensions -

The mechanics of drafting a modification should be -

considered carefully. The Boards, as well as the attorneys E

for both sides, had difficulty 1in unravelling complex ~

) changes because the time extensions were not clearly writ- é

E ten. A modification should state the reason for the time 3

extension, the starting and ending date for the extension, ;

: and the starting and ending date for the cause of the exten- ;

; sion. For example: "The contract completion date is ex- N

tended from 10 MAY 19XX to 25 MAY 19XX due to the trucker's i

E strike which occurred between 1 FEB 19XX and 16 FEB 19XX." §
b

; This tells the whole story. Compare it to this example: f

"The contract is extended 15 days". This tells nothing. :

The new contract completion date is unknown; the time period %

when the delay occurred is unknown. When a Board attempts ;

! to analyse the case it will have difficulty. All modifica- ;f

; tions must be thoughtfully and carefully written in view of 3

' what might happen down the road. S

E. NOTICE TO PROCEED

This topic intended to explore any difficulties caused k

by the issuance of a notice to proceed, either for the
contract o~ for a modification. The cases found with the

FLITE search simply indicated that a notice to procced had

5
h. ]
n

.
-
-
~
t

been 1issued. No interesting disputes were found on the

topic.

LS
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f% F. ACCELERATION

?3 Acceleration is an increased rate of performance which
$ would result in an earlier completion than would have other-
§ wise been obtained. The Government has the right, via the
h’ "Changes" clause, to direct contractor acceleration. "Con-

structive acceleration" can occur if a Government action or

LV inaction <causes a contractor to accelerate. Failure to
& grant a reasonable time extension when due is an example of
jﬁ constructive acceleration. Acceleration or constructive ¢
% avceleration under the "Changes" clause is compensable.
F The "Schedules for Construction Contracts" clause al:zo
;? gls.: the Government the right to dilr=ct acceleration. 3
': the contractor is behind schedule the contracting officer
t canit direct acceleration, even to the point of specifically
T requiring more equipment, overtime, or additional shifts.
i Acceleration in this instance i1s not compensable.
:‘ The <rights of the Government come from the contract
}. il=self. The FAR does not provide specific gquidance on
:. acceleration 1in construction contracts. The DFARS 36.271
contains limitations on the authority to accelerate Jobs
|
3 funded by the Military Construction Program (MILCONMN). The
f‘ NARSUP provides no specific guidance. The pre-FAR P-68 also
- contains the authority limitation, and notes that a raguest !
;: to accelerate may take sixty days to process. A zixty day
A delay in processing. could negate any benefit of the
-l
:
R
3 24
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customear, then the customer zsheuld frovide written Juztlfi-
»
czatlion Ior the request. The prapesed P-63 dI1d nct addrecs 2
i
. . “
acceleration in Part 43 "Contract Modifications". N
~
Cnly a few of the cases read addressed :zignificant
L]
iszues on acceleratlion. In Carney General Contractors, Inc; A
the 3Zeard listed the elements of constructive aceceleraztion: I
’s
M
A 3‘131 "'
N -, Al iy \‘
::} [P ROR 1 \jg ‘_‘A‘: F_:'\:'./’“_'n“‘t"r“: Jf ‘: =
B L A N
S TN L2 T L A~ Tz Zarl
E ? ?
i
s
(o) zurpozting Lafsrzmaticn Lo ovealscoatly availlznle ’
) to the Government
-3
(3) 5 niment £aillure Lo grant a time =x%tsnslon
(4] Government order to complete withont time extanzion "3
-~
1%, Contractor efforts %> accelexrats. 3
r
Whers She contracior was low B0 ratif e Tooarnoer! s 4
v
“hr delay, the fime lozt due to slow notificatincn was oot °J
'
chargeable to the GCovernment. Government pressuire Yo Iom
c
L]
plete and untimely recognition of esxcusable delay cauns~a -
\
Al
constructive acceleration. N
b
In Titan Pacific Construction, the Government direction
2 accelerate was not compenzable because the zZontvract:r wis ~
LY
cenind szchedule, The elements cf Constriztive accolesablio i
K
ar2 alsd repeated hera
.
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In Utley-James, Inc., the Board referenced the Court of
Claims 1in deciding that an "order" is not strictly defined.
It stated that "a request to accelerate, or even an expres-
sion of concern about lagging progress, may have the same
effect as an order". The contractor could not be denied the

right to claim acceleration just because he finished within

W TP T .

the contract completion date. Lastly, a contractor who makes

an effort to accelerate can be compensated even if the

R

efforts do not attain the Government ordered completion
X date.
‘ In Chartwell and Assoclates, the Government correctly
accelerated the contractor because it was able to prove that
y the contractor was behind schedule. The acceleration was
not compensable.

In general, the cases showed good Government defense.

The point to be learned from Utley-James, Inc. is how easily

o ey

a constructive acceleration can be caused.

G. BENEFICIAL OCCUPANCY
The high number of cases found in the original FLITE

earch was misleadling. If appears that wost construction

L]

] cases list in the "Findings of Fact" the date which
| Beneficial Occupancy was granted, even if the date was not a
part of the dispute. This led to the high number of cases

even though most were not considered significant.
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No specific guidance is provided in the FAR with respect
to construction contract beneficial occupancy. Liquidated
damages, a related issue, are covered at 12.2 and 36.206.
DFARS requlires the use of liquidated damages on construction
contracts over $25,000 at 32.206. The pre-FAR P-68
addresses acceptance and final inspection at 6-501, but the
information relates more to organizing a formal final
inspection for jobs over $50,000. The draft P-68 expands
this paragraph at 46.506 and raises the dollar threshhold to
$100,000. The NFCTC "Construction Contract Administration
and Management" Course sets the establishment of the
Beneficial Occupancy Date (BOD) as a responsibility of the
Assistant Resident O0Officer 1in Charge of Construction
(AROICC) before final acceptance.

The real qgquestion on setting the BOD is "How much is
enough?". The BOD is an important date because it stops the

clock on liquidated damages if it occurs after the contract

completion date. Making a judgement call such as the BOD is
difficult. The cases reviewed helped to shed light on the
subject.

In DiMarco Corp., a contract that was 96% complete was
not usably complete because an inoperable vehicle lift in a
vehicle repair facility rendered the facility incapable of
serving its intended use.

Similarly 1in Fortec Contruction, the Government was
correct in denying beneficial occupancy where the buildings

boiler and fire alarm system were inoperable.

27
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In Wickham Contracting, 86-2, 18.887 the Government was
ruled to have established beneficial occupancy when it took
possession at 95% completion. Occupancy combined with a
small percentage of uncompleted wcrk led the Board to decide
that the facility was usable.

In Hargis Construction Co., Inc., neither party had
records of when the BOD occurred. The Board set the BOD
using the records presented. Basically, the Board started
with a known joint inspection date and added sufficient time
estimated to allow the contractor to complete the
signiflcant deficiencies,

In Lemar Construction Co., the contract 1ncluded fthree
distinct work items. The Government assigned partial BOD to
two of the items and falled to address the third. The
Board, looking for an overall BOD, chose a date earlier than
either partial BOD date.

In summary, the Board appears willing to deny BOD any
time that a significant aspect of a facility is 1incomplete.
An item which renders the facility unusable for its intended
purpose is significant regardless of the percentage
complete. Government occupancy of a facility can undermine
an argument that it {s unusable. The Government should
document the date it felt beneficial occupancy occurred and
glve reasons supporting that date. Records from the time of

occurance are weighed heavily.

28
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H. WEATHER DELAYS

Weather delays are drawn from the "Default" clause of
the contract. The clause states that "unusually severe
weather" which delays performance entitles the contractor to
a time extension. Compensation is not provided for.

The FLITE search found numorous weather delay cases.
Even though the clause is brief and relatively clear it
sLill generates many claims. For this reason it should be
examined.

Appendix D provides a detailed look at weather delays,
along with quotations from cases which help define the
arguments. Appendix D should be reviewed before proceeding
with this section.

Guidance on weather delays is limited. The draft P-68
contains information at 12.107 which requires that the
contractor make a detailed explanation of the claim. The
phrases regarding allowability of days only in excess of
eslablished averages is carried over from the pre-FAR P-68,

One concept that 1is not clearly defined Iis the
requirement to establish how the unusually severe weather
affected the job. From Appendix D the elements of a weather
delay are:

(1) the occurrence of unusually severe weather
(beyond historical averages)

(2) the <effect of the unusually severe weather on the
work.

29
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Most fleld offices are able to calculate the dlfferance
between an actual figure and the average figure, but the
analysis of impact needs to be reinforced. As the Board
found 1in Pacific Western Construction, "the effect of the

weather and not the weather, per se, is the key".

I. EXTENDED OVERHEAD

Numerous extended overhead cases were found. The claims
tended to be messy and cocmplex. The Boards have grappled
with the 1issue many times and seemingly conflicting ideas
emerge. Why is extended overhead so complex? Perhaps one
reason is that home office overhead allocation is arbitrary.
Any attempt to rationalize its behavior cannot escape this
fundamental concept. Arguments whether one arbitrary method
is preferred over another arbitrary method can become vague.

To understand extended overhead, one must have some
knowledge of accounting principles with regard to overhead
allocation. This is not always the case for engineers,
inspectors, or contract administrators. Even worse, it is
nol always the case for attorneys or judges, either.

Appendix E contains the thesis analysis for extended

overhead. Appendix F contains a summary of the Capital
Electric case, a landmark case in extended overhaed. The
Apwendices should be read at this point. An explanation of

an accounting perspective of indirect costs in not possible
in this thesis, yet it is necessary to understand the
arguments on extended overhead. This missing link in educa-

tion is a fundamental cause of the problem.
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V. CONCLUSIONS AND RECOMMENDATIONS

A. GENERAL CONCLUSIONS

The decisions of the Boards of Contract Appeal are an
excellent source of information which should be wused to
conlinuously wupdate the regulations. At the start of the
thesis, the decisions were regarded as an output of the
system with a potentlal for feedback. Perhaps this associa-
tion is not enough, and should be strengthened. The dlagram
below 1is better, where the two are inexorably linked. The
regulations form the behavior which produces the cases, then
the decisions form the behavior which produces the
regulations.

!

BCA

Regulations
ho— Decisions

Looking to the requlations, where does the theory of
contract administration belong? To research a single topic
required a frustrating search through four volumes of regu-
lations and numerous course outline;. Even after this
effort, the essential tools for decision making were still
absent sometimes. The process is inefficient. Malintenance
and updating for this web of information 1s cumbersome. Is

there a better way?
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A s3ingle NAVFAC publication is one possible so>lutisn.

"
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It could combine regulation with theory. Training cour
could then focus on the manual itself without introducing
more volumes of paper. Students could return to the field
and use the manual directly with their acquired under-
standing, thus eliminating the course outlines. The P-68 is
a logical starting point for such a manual, since it is one
of the most frequently used document in field offices.
Another alternative <could be the inclusion of all

regulations by DOD, the Navy, and NAVFAC into the FAR

binder. A single subject would be kept intact and available
in one location. Colored pages or a similar device wouall
alert the reader as to the origin of the reguirement. 3y

including NAVFAC regulations along with the FAR, the P-63
would be free to become a manual of theory and good
practice.

There are other possiblities for organizing a collection
cf data. The whole problem should be reviewed in terms cf
information <collection and display. Manpower and funding
constraints for any such reorganization is a recognized
limitation.

The decisions o0f the Boards of Contract Appeal must Cte

used to maintain the regulations used in construction con-

tract adminiztration. The cases themselves, 13lthough long
and tedious, contain concepts, the essence of which must ke

conveyed to the field.
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This thesis is in no way coumprehensive., The relative

small number of cases checen and the limited time available
provide an illustrative spot check on the system. Con-
tinuous, methodical checks must be made to keep the regula-
tions abreast of changes in the system.

The P-68 is the most commonly used publication at the
field activities, and the only publication targeted specif-
ically at NAVFAC construction contracting. The P-68 is an
important source for both regulation and explanation. 1In a
decentralized organization such as NAVFAC, the P-68 can
influence the overall guality of contract administration. A
puomanent, structured method to recognize and incorporate
change, including those evolving from the Boards of Contract

Appeal 1s essential.

B. RECOMMENDATIONS BY TOPIC
1. Submittals

Submittal reviews should be addressed in the P-58.
Both the value and the timeliness of the reviews should be
stressed. A paragraph could be included at Appendix B of
the draft if not there already. Appendix B of the draft was
not available to the author during the conduct of research
for the thesis.

One difficulty which hampers submittal review is the
aifficulty in getting the submittal log from the contractor
eurzrly in the job. A possible solution would be to have the

architect/engineer (A/E) provide the submittal log. The A/E

33
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ﬁ, chooses the submittals reguired as he writes the specifica-
.

f ticn, and is the most Xnowledgealls perscn cn the subjecs
" The submittal process could be speeded up by giving the
§' contractor the submittal log at the pre-construction con-
& ference. The A/E would fill in the items required and the .
. specification reference. The contractor would have only to
3‘ fill in the submttal dates to complete the log according to
?' hls sachedule. This could speed up procurement at the start
h of the job where time is frequently lost. Also, the designer
4

& has incentive to make a complete list, while the contractor
?: may be motivated to omit items to reduce paperwork or hide
;f s3ubstandard material.

[N »

¢ 2. Profit

h No conclusions were drawn regarding the new weight-
i ed guidelines due to the lack of supporting cases.

w

"

+ 3. Payment for Stored Material

Y Policy for payment for stored material should be
‘) consistent throughout NAVFAC. The case in which a fie2ld
? office made wup its own policy underscores the need for
N better guidance. The discretion provided to the contracting
%E officer should be preserved, but some explanation of the
E theory behind the discretion i3 necessary. The guildance in
; the draft P-53 at 32.506(c) should be expanded to aidrzzsz
. the following issues:
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(1) Are paid invoices reqgnired?

(2) Should stored materials be paid on jobs where no pay-
ment bond exists to protect suppliers?

(3) What 1is the correct amount to pay? Is it the "paid
invoice" amount? Is it the full schedule of prices
amount? 1Is it the schedule of prices amount minus
ten percent overhead and profit? what about trade
discounts?

The clause and the P-68 give discretion but no
guidance on how to exercise the discretion. This informa-

tion should be added to the P-68. The theory and good

practice should also be included in the training courses.

4. Change Orders and_ Changes

The need for change orders has Dbeen recognized by
NAVFAC and guldance provided to the field by the draft P-635.
It will take some time for field personnel to change their
habits and attitudes. NAVFAC should monitor this change.
Since time is critical to the use of change orders, slowness
to act by £fleld personnel or the EFD's can negate auy
benefit which might have been obtained. Training courses
and EFD memorandums to the field should be used tc set the
foundation for the new mentality.

The number of disputes involving "accord and
satisfaction"” was not expected. It clearly shcocws an area
where improved guidance is needed. Part 43 "Contract Modifi-
cationéﬂ of the P-63 should be expanded to 1include the
standard "accord and satisfaction" wording as well as

instructions on what to do in the event the contractor

refuses to execute a modificatlion. It Is important to

35

A A T ST N A N A A A AN A NN N A LT AT 4 4,7 T N T T LT

.....

G TYEPRI ST TS A

LSO

o’

1" '2‘.--,

AR

B0 S5

=

E AR I Py ek &

[yl g g

ff-;e." o

-

AT Ll S L

*
L/

reg)

SRS RIS pp s s

-3,

PR A AR T Yo T o



o

i 5w

WP

-

- s o
L. J

}

AT YCIT UK WA WA FUNT TN P KV oK 0l 0, 02 Ga® Ba¥ o' My 0”20’ Ua® Ay it be ol * 8a® Mn® 82° 12°, 0a® 4a®otu’ iy’ | T .t

acrinowledge that this may happen, and to guide f£leld per-
zennel 0 seek a zolution or at least to understand the
contractor's concerns. Field personnel who treat every
reserxrvation of rights as contractor manipulation will create
adversarial roles in cases where the contractor's concerns
have merit. The need to investigate and wunderstand the
situation should be stressed.

The need to properly draft nmodificatlions to £fully
describe time extensions should be added to the draft P-63
at 12.107 "Construction Contracts Time Extensions Not

Related to Changes in Work" and to 43.207 "Allowable <Change

Oxder Formats".

5. Notice to Proceed

No conclusions were drawn on this topic due to the

lack of significant cases available.

6. Acceleration
No significant weaknesses Iin the regulations were
noted from the c= . The definition and the elsments »f
acceleration and constructive acceleration should be avail-
able 1in the P-68. The most appropriate place to put this
would be under Part 12 "Contract Delivery or Performance".

A caution should be given to the results of failing tc

tn
(@)
141

respond in a timely manner to all contractor reguests

time. The wording should also warn that expressions

(e
(2]

concern for early occupancy can be interpreted against the

Government.




7. Beneficial Cccupancy

A paragraph on the nature of

date (BOD) should be added

paragraph should state that any

to the P-638 at

the beneficlal occupgancy

-

46.506-1. The

significant item which

causes the building to be unsuited for its intended use |is

adequate to withold the BOD.

Examples should be given for

some items commonly late in completion such as fire protec-

tion devices, secure exterior hardware,

vital equipment,

etc. The effect of moving into the facility on beneficial

occupancy should be explained.

Lastly,

a word of caution

should be given on withholding the BOD when only minor work

remains.

8. Weather Delavys

The P-68 should be expanded at

12.107 to call atten-

tion to the "effect" of unusually severe weather on per-

formance, as opposed to a simple calculation of "actual days

minus average days". Contract peoplie should

terms of the impact of the unusually severe weather on Ih

job as well as counting days

. Claims

be thinking in

it

should be addressa2d in

two distinct steps. First the calculation should establish

the amount of unusually severe weather,

days abuve historical averag

uate the impact that these excess days

ance. Two extra days of rain does not

to a two day time extension
delay or even no delay at

document it in the files.
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o 9, EZxtended Overhead
L)
1
]
i The P-68 should state at 15.800(j) what to do in the
) event that the value of construction and time are not in
u
o roportion to each other. Even if a thorough understanding
W prop
%)
1. 3 : s
! of overhead accounting is not possible, contract people
Lo should at 1least be aware of the two basic approached to
Q 1
.; overhead computations for delays. Both the "percentage of
~
- co3t” and the dally rate formulas should be presenced.
m A paragraph should be added tc Part 42 "Coatract
{
e
&s Administration" stressing the importance of timely acticn on
W
()
. submittals, changes, and contractor correspondence, Tae
.f causes of Government delays should be listed plainly since
Q delays are the cause of extended overhead.
o
K Finally, a training course block should be developed
ﬁ at NFCTC which would explain the concepts involved in in-
$ direct cost allocation from an accounting viewpoint. The
& course should be aimed at middle and senlor personnel
D
A~ levels. Input for the course should come from a combination
"
E sources including NAVFAC contracting, accounting, and l=zg3al
= disciplines.
>
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THE BOARDS OF CONTRACT APPEALS \

8.

’

INTRODUCTION ¥,

-

. s

The normal channels through which people pursue their §
grievances against one another are the courts. The judicial -
process 1is formal and complex. An assumption is that both Ef
parties are free and equal before the law. A complication x
arises when one party is not egual, such as the ‘Ynited i,
States Government. The Government i3 a sovereign state. Its y
powers, 1f levied freely, are so great that they would ?
create an unbeatable business opponent for privata £firms ﬁ
e,

In order tc create a fair arena in which the government can §
W

b
v
acquire those things it needs, the Government willingly g‘
gives up a portion of its power as a soverign. In doing so .
it becomes a satisfactory partner with private enterprize. EZ
'Y

Ay

In any business it is reasonable to assume that disputes 35

. . 1
will arise. While the principal method of resclving such e
disputes is 1in court, there is an alternative £or <those é
involved 1in contracts with the Government. The alternative b:

is through a Board of Contract Appeals.
The Boards of Contract Appeals are not courts. They do
not belong to the Judicial Branch of the Government. They

belong to the Executive Branch. The Armed Services RBoard of

NT®

Contract Appeals (ASBCA), for example, 1is a part of the

~~
. . »
Department of Defense. It is established by the Secretary of .
° ]
Y.
N
Y
5
24 ™
3 b
~
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Defense. Tach major contracting agency (such as NASA, GSA,
HUD, etc.) has a Board of Ccntract Appeals (BCA}. The Armed
Services Board of Contract Appeals (ASBCA) is the largest
board.

Why have a Board of Contract Appeals? If the Board 1is
simply an extension of the contracting agency, then why
insert this additional step between the contractor and the
judicial system? The courts can be a time consuming and
expensive remedy for disputes. It serves the Government and
the contractor to have a simpler solution.

Whether or not the Boards are gquick and inexpensive |is
subject to debate. The Boards are faced with a wide spectrum
of cases, from a simple issue to technically complex cases
involving millions of dollars, and even to duestions
involving interpretation of the law itself. Can a single
Board respond to this broad tasking? This is a central
issue in the Boards' history and their present operation. It
is the intent of this appendix to review the evolution of
the Boards, their composition, and the rules under which

they operate.
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PRIOR TO THE DISPUTES ACT

The Contract Disputes Act of 1978 formally established
the Boards of Contract Appeals. Prior to the Disputes Act,
the Boards were created by the Disputes Clause contained in
the contracts of the day. That clause stated that, after a
Contracting Officer's final decision (COFD), the decision
would be:

final and conclusive, unless, within 30 days from the date
of receipt of such copy, the contractor mails or otherwise
furnishes to the Contracting Officer a written appeal
addressed to the Secretary.

The contractor could requezt an admimistrative review of
his complaint at a level above the contracting officer, yet
still within the agency. This allowed the Agency an
oversight capability for its Contracting Officers.

The appeal would be answered by the Secretary or his
duly appointed representative. The obvious fact that the
Secretary would not personally review each case resulted 1in
the creation of the Boards of Contract Appeals.

The Jjurisdiction of the Boards also came from the
Disputes Clause. It stated that "any dispute concerning a
gquestion of fact" would be decided by the Contracting
Officer and that this decision was subject to appeal.

Questions of law were beyond the Boards finality. The Clause

stated:

41
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o Thiz "Disputes" clause dces not preclade consllerzTiong -
) - . e - - ' ..
s. 1nw guaztlons. .. zrovid=2d Shat neothing 1o Thil: rontracst
! shall Dbe construed as maklnB final the decisicn wi  any
N administrative official, representative, or bcard on a
ol question of law. .
%!
s
U . . .
Ty The Boards had final authority on guestions of £fact, but not
o
1,0 .
f\ on questions of law.
o The procedures of the Board came from the clause as
P
?\ well. The clause provided that:
0
! . . . .
o In connection with any appeal proceeding under this
cluase, the contractor shall be afforded an cpportunity oo
N be heard and to offer =vidence in support of his appeal.
i.'
L : : . . .
)# The simple wording did littie to define the operating
i
DO
! . .
' procedures of the Beards. Whatever was lacking in the clause
ﬁg was deflned, eventually, Through cass law oy the EBoards and
s . . c
o courts. The concept of "preswptlve validity", Zor example,
-
y
& has no formal definition in the clause but was set by caze
'\ law. "Presumptive validity" means that the Boards are not .
A
~ L] Kl . . ] .
Y limited by the Contracting Officer's final decision, and
. ]
oy
Ak st investigat: the ~asze from the start.
‘ my - - - il d -1 H
SE The abili%ty &9 reguest a hesaring and coifer evidence 13
"'\
ﬁx zlgniflcant. Even though the hearlings w~2r2 not o Zormal 2z
",
v

£

a court, they did offer the contractor the cpportunity to

-

o) pl#ad his case before an impartial Beard. The l2vel of
- formality reguired of the Board was subject to dehate. I
. 3tood to reascon  that small contractors appealling small
5 clalns, often without counsel, would grefer  Infourmal
Il“v
o proce=ldings. Larger contractoss 1 TIa g SompLed
X, i ~ - cr- srd -
."-

g

gquestions  would seek  formal procee=ding. Aallowlog  fall

e
)

[y #
"y
N 42
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and argue his position on guestions of fact.
of needs for a quick and responsive system,

and deliberate system, persists even today.

The

*al “alg"

yet a thorough

How well the Boards met these needs was also a point of

debate. The 1972 Commission on Government Procurement .re-

viewed the functions and operatlons of the Boeoards.

to Cibinic and Nash:

The 1972 Report of the Commission on Government

ment found, among other things

According

procur=-

that the boards as then

cunstituted were jll-equipped to affoed couwplets and  adzs-

guate relief in complex cases. ...Government
N+
but

serving on these boards had no tenure

service eumployeces or military officers under

3E  the nead of the agency.
substantiall

Government Contract Claims,
1981, Chap. 6)

The Commission's report highlighted the negative

ot
.
[
13

R

o
=

e

definition and structure that it has today.
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Caseloads pex
The commission was critical
3ity among the boards and recommended that
minimim standards be established for board
caseloads. (John <Clblinlc, Jr. and Ralph

were ivi
the cnn-:
member vari

empl n,‘/u

:b [N ] "I
[V S S €

Of this diver-
inore  unifora
personnel and

~
.

George Washington

Boards. It opened the floor for &debate and

to the Contracts Disputes Act, which gave the

Nash, Jr.,
University,
aspects of
eventually

system the
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The Board of Contract Appeals

Rather than defining itself through the disputes clause,
agency regulations and precedent cases, the Board of Con-
tract Appeals is now formally created by an act of Congress
through the Contract Disputes Act of 1978.

The Boards of Contract Appeal are still located under
the agency head. In order to equalize the Boards and set
minimum standards the Act contained specific language
regarding the number and qualifications cf the judges. The
Act required that the members of the Board be civil service
:mployees at the GS5-16 level or higher. The establishment of
tull-time, clvilian Board members was i(ntended to  glws
strength and consistency to the Boards. In addition to the
minimum grade levels, the act required that each Board
member would be an attorney at law with at least five years
experience in public contract law. The members of the Boarl
were designated as administrative judges. They would Le

appcinted within the agencies, usuaily at the undersecreta

re

or assistant-secretary level.
The number of members on each Board would be derived frcm
manpower studies performed by the Cffice of Federal Procure-

ment Policy (OFPP). Such manpower studies would be

4

pertormed cyclicly 3t three year intoervals. h initial

3 tor

manpower sStudy issued in 1379 set the number of membe

a1

the Armed Services Board of Contract Appeals at thiry-three.

a4
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A more fecent ztady haz conflrmed that the cas=load:s have
grown rapidly since the passage of the Contract Disputes Act

in 1978. Speculative reasons for the increase include eco-

nomic trends, perceived rises in court costs, better edu-

cated contractors, or a generally more litigatious society.

Upon completion of the current study by OFPP the number of
judges will be under increased pressure to rise.
Furthermore, in an attempt to best use the talents of <the

efforts ar-> being made to delegate downward tns aon-

business whizh

2
23
T
P
a1
’.—J

awyers and paralegals any

require the expertise of a

The Jurisdicticn c¢f the Boards of Contract Appeals  wa:z
cxpande’ by the Contrct Disputes Act. Under the old Disputes

clause the Boards were limited to "questions aof
under the contract".

The words "arising under the contract" were defined as a

"claim that can be resolved under a contract clause that
provides for the relief sought by the claimant". Cmitted ars
issues which ar= not addressed in the contract itsel: The

new  "Disputes" clause has been expanded to  include

"arising under or related to this contract". The definition

of ltems the contract ha=s been defined under

the Act to include contract reformation, rescission, breach

of contract, Jdebarments, 3suspensions, patent hearings, and

grant disputes. The Boards are authorized to grant any form

of relief currently available to the Court of Claims,

(Cibinic and MNash, supra)
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: The worlds "gJueszslion SfF Zact" o Lald Leen I28ined S o2mczlilc

A questions of law. This limited definitisn loes not ajpear ..

che new clause. The result of these changes has bte=n o
expand the authority of the Boards to almost any dispute .
which may occur on a contract.

An important characteristic of the Boards is that they

are appellate in nature. The Boards will not hear any

dispute wuntil a £final decision has been given Doy =h=

»
" Contracing Officer. To function In any other manner wcull :
W undermine the rel~ 0f the Cuntracting Officer. An wxkozption
K
: to this rule <can woccur £ the 3Beard £inds  Clat 1l
;l . . R \ g
K Contracting Officer has £ailed to issue a final Jesisicn in
N a timely manner or otherwise azsumed an adverzarixzl o31l: )
: . #
; cowards the contractor. ]
~ - . p
The Boards are not the only forum availlable &0  th:
~ contractor. The Contract Disputes Act provides that tle |
L~ .
) contractor may take the clalw lzectly to Court of Ilal-. )
. i
p . . B : . ’
) The chelce 1iz2s solely with the contrachor. A ~antrzzhor oo
. eels the  sature oI Wiz olatwe 1 zuTh Shas o v Ta oo
S ,
guestions ralsed will reach the Judicial braoach 1o 7= =02
'I
' need not expend time and effort befcore the Bcard. H2 may
: ;
8 ) ’
. appeal directly to the courts, \
» g
; The Board of Zontract Appeals s the less formal of  <hz .
: ) . . : : . '
two forums, The rules and procedures which julde the 3cazide
- 4
. izz  much 3implez Shan She courts The zZ2sh ol taning A .
- d
o . . . - — "
- case to the Boards (s gererally less Sia. She ooizsco. Tl .
o -
I3 -
C: :
.
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is true partially because legal counsel is not required Zfor

the contractor before the Boards; the contractor may spgeak
for himself. Even if counsel is used, the amount of legal
time 1is generally less than in the courts.

The £filing periods differ between the Boards and the
courts. A contractor must file his appeal to a Board of
Contract Appeals within 90 days after the receipt of the
final decision. An appeal may be filed with the Court of
Claims wup to 12 months after the £final decision. If a
contractor appeals a final decision after 90 days have
elapsed, he is limited to the Courts of Claims.

The Contract Disputes Act gave the Government the rijgnht
to appeal a decision of the Board of Contract Appeals. This
option did not exist prior to the Act. The contracting
agency 1involved can appeal a Board's decision, subject to
the approval of the Justice Department.

The Board of Contract Appeal does not simply review the
final decision of the Contracting Officer. The Board has the
responsibility to review from the ground up all aspects of
the 1issue at hand. There are no limitations imposed by
either the final decision or the evidence that the decision
was based on. Quite the opposite, the Board is bound to

uncover any and all evidence related to the issue and to

base its decision accordingly. This concept is known as "de

novno", from Latin meaning "from the start". To me=t this
responsibility the Contract Disputes Act gave the Boards

the power to subpoena witnesses and the production of
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contenpt of court and the asgessment oz f£ines.
The £ollowing 1list highlights the methods Ly whiica t.oe

Boards may accumulate information which will form the record
upon which the decision will ultimately be based.

(a) The "Rule 4 File": Rule 4 of the Board Rules requires
that the Contracting Officer assemble all specifications,
drawings, and correspondence plus complete copies of the
contract documents. Three identical copies are mace for
the Board, the ceontractor, an the Government defense.
The contractor has the opportunity to review this file and

request that the Board reject any documents thit he f=2213
are wisleading or irrelavent. The Board may chooze to &2
30 based on its own . iew. The "Rale 4" Jdozument: hhen
become a part of the record. Thus, the EBoard arl ==
contractor have access to all written flles hell Ly the
Contracting Officer.

() Discovery: Th2 Boardis allow an ampls geviod I L a2
for dlscovery behween the twoe garties. Tha pacplze  for
this 1s Zor the parties b5 aygfes on s GnuChl ronmacs 5zoaad
as possible, and to reduce the arguement ¢, clcax
positlions of disagreement which are passed t> the 3oars
for decision. Unlike Perry Masoun, the Boards 2o noct =2njoy
surprise from last minute presentations of evidence.
Through written regquests for information called
"interrogatories" the parties can obtain any documents ox

statements needed In developing thelr case,

{c) Hearings: The heariag gives the contraltor "hic lay
in court". Both sides ars fr2e to introduce evilence and
"2 take testimony from witnesses under ocatll. Wito=zsies
are classed as either "witnesses of facht" or 3z "euper-
witnesses". Witnesses of fact can tell what they Xiow

to  have happened. Experts witoeszes wnst  £1r-%  Jernea-
strate thelr qualifications to the Judge. For engineers,
registration is an obvious guestion. After gualificaticn,
an expert may speak to practices within his field. aAfter
the Initial guestions tc a witness, a periond of craizc-
examination 1s avallable to bLoth parties to clarifly any-
thing the witness covered. Furthermore, the Jilge hilap-ell
can a3k the witness questions at any time %o Driang ot w=y
points of the case. This "live" testinmony urler 232 ~17
cross-zxaminacion s woeligheld heavily as evildenos Tran-
sCripts are mad= and become a pact oL She rootrd,
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3 Zulpeenar Thooulld o ome ety a2 ADESTsolbe e ltiln-
Lng deTamenti or wltnedses,  the 2oazd hacs D iwe S
Sukgorena. This  loooan luoporrtaast tcoel 1o inzuring the
expesure vf all zfelavenlt ifafccmation.

(e) Briefs: The counsels for both parties may give pre-

hearing briefs, post-hearing briefs, or both. This gives

both attorneys a chance to develop their arguements to the

judge. They are a key document in complex cases to
the judge's attention to the main issues of the case
the mountain of data in the record.

(£} Depositions: For people who cannot atten
hearing, wrlitten depositions may be taken under
These do not carry the same weight as 1live te
because of the lack of cross-examination. It 1
lmportant to have all key witnesses on the stand.

L Ul

-

From Uthe above llst it can be ilmagirei that the Bcard
tittle In terms of abillty to dlscover the facts o0& Tl
The them L3 wmizaing, howaver The Judge was nnht o ora
=2 the actnazl scocurrencesz. Taz azllitny I whe 2.0
Jecide corxzctly restz on the participants ia the Zaze
attorneys, the contractor representatives, and the G

ment representatives play vital roles in moiding
decision.

Having accumulated all pessible Infosrmaticn Deacl

the case, the Buard will close the record, welj
evidence, and make its decisien. The decision ~111 te
on the preponderance of evidence in the record. his
not automatically equate to the "right" decision. Cas
be lost if either side falls teo clearly explaln i9:

view. Belng "right" is not enocugh; the evidance of

right must be put before the judge and made a part o
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damaging, depending on your point of view. One o0f the cecu-

tral 1issues s the Boards' requirement to hear a wide

S

La

spectrum of case complexities. While increased judicializa-

Bt
k3

tion would give better consideration to the more complex

3

» . 3
}- cases, 1t represents lost time and energy for smaller cases.
b The regulrement fo rezpond to the smaller cazes was  undes-
,
8.0

) stood by the authors of the Act. Two zpecial [rocedires azs
N
f_ available for smaller claims: the Accelerated Procedure and
&

»
Jﬁ the Eipldited Procsdure.
PN
o Intry iato the Acc2lerated of Zxpldlited Trocoelarzes oot
¥

! cpticau ©f Lhe contractor Trlz ls Il meeping Wity tihe [ull-

0 osphy tha% the contractor has the freedom to selaect  the
&
forum.

?
iy The Small Claims (EZExpildited) Procedure, as %t i3 formally

1. o~ - -~ + - Yo -y 1 e - N e . ry oy - 3 . - h - - =
: EHown,  Jan appiy only o o Tizing naving a3 llzoated anocunt Z
. “1 A AAnn . - N A e e - SN
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hond - 1 ~ . ~ ped H .
- Expidited Procedure 5y notliyzliag S 3oard lo vriting withi
A‘
7
\3 5 £+ ~ . c - < L PR S e - -
"~ 63 days after recelpt f o the Jtice L& docketing. The Board
-~ - - hl . L - 3 H H
- then has the responsibility * . i133ue (%3 decision within 120G
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snothe central aryguney The wrlthen doecizlo 0 4101 Le o Brles
and may be given by a single judge. If a hearing is held,

the judge can issue a verbal decision on the spot and follow
it up with a written declision. DECISIONS ISSUED UNDER THE
EXPIDITED PROCEDURE HAVE NO PRECEDENT VALUE. The Act recog-

nized that the speed and informality of the process do not

gqualify as a legal precedent for use in other casecs.
The  Accelerated Procedure provides an interasdliate

procedure more formal than the expidited, y1%t Zfaster a:nd
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The Accelerated Procedure may be reguested only &

amcunt of the dlispute is $50,000 or less. Decizlions will
normally be made by a single judge with the approval ci the
3oard Vice-Chairman. In dizputes involving $19,900 or las:
the Zudge may lssue a verbal Zlecision at Shiz cioc= oI =0
“2aring similar to the 2xpidited procedure.

Thus the centractor has three options to best wmatcn Llc

«r

[

needs, and  the Board of Contract Appeals £fulfills &
rezsponsibility in deciding the full spectrum of complexity
and size of cases.

N osummary, the Board of Contract Appeals 13
administrative body, above the Contracting CEflcer Lut 3till

within the agency. Tt 15 intended to resolve the majority .1
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Y contract disputes without goling ot the Judiciai Brancn, and
A ) C s
) it dces so. The rules and procedures are simpler and wnore
[’y
flexible than the courts so that it can respond to the wide
i
I varlety of cases brought before it. It has finality on
..
. questions of fact, but not on questions of law. The .
| existance of the Contract Boards of Appeal is a clear
L3
i\
vy demonstration of the Government's desire to e a reasonabl-
g 5 . . .
B, partner with private enterpricze.
Activity contracting personnel snould regard the AZBZA ,
)
- . - . . , .
A as a rational process for resolvin disputes. No claim
' S
should be given away due to fear or misunderstanding of thae
process. However, =VERY EFFORT MU3ST BE MADE T2 REZILVE
"
- FRCBLEMS WITHOUT GOING TO THE BCARDE. The heavy worsloal o
>
v R}
o the Boards should be understood, as well as the Government
resources available to defend a case. Only a finite amount -
. .
- . I
b of counsel 1is available to defend Government cases. I: :
X :
~ avoidable claims are pushed into the Board £or perscnali=y :
N reascns or simple stubborness by Goveranment personrnel, tnen
) ‘w
»
3 somewhere else a3 legitimate case wili suffer. The DLost
' »
. people to decide a dispute are those closest to 1t. Ralsing
A the dipute to a higher level will certainly get an unbiased .
- decision, but the decision is frequently no better than what -
. the parties could have arrived at on their own. ’
’
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APPENDIX B

LIST OF BCA CASES

Algernon-Blair, Inc.; 82-2, 15,859.

Algernon-Blair, Inc.,; 87-1,; 19,602.

Allegheny Sportswear Co.; 58-1; 1684.

[#3]
|
[§9]
'J

O

Amerjcan Combusticn, Inc.; 2

- - P -5 - r . -~ .
~w&€rican Ccmbustion, Inc.,; 37-1,; 193,

- M & bl - . ~_ =
Anmerican Household Ztsrags Zo.; 86-3
- -y T Aa. [a] I
:: Cd A ALAIDA“A, u4—.) 17,62;'
- ] » - T a2 - a ~o4
Tl AL Aznoid; 346-1; 13,701,

ArnTo Zrothers, :hoaly 72-=2; Ly, 0o
J.W. Zatsoon Toxpany, Iao.; TI-2;, L
ZEC2, Inc.; 5A-3; 12,211,

J. J. Bonavalre Company, 86-2, 13,78

Bros Construction Company; 73-1; 13,
Caplital Electric; 33-2; 15,543.
Capital Tlectric, 21-2, 17,2:%1.

Tawvanagn Company,; 35-2; 13,272,

Chartwell and Assoclates; 86-3; 19,3
Toliseum Construction, Inc.; 36-2; 1
Colton Constructicon Co.,;, 02-L, 15,22
Jacr Coopexr Zonstraction Co., IaZ.;

Jawson Conztruction Co., Inc.,; 72-2,

. ~ . - 4 - ooy e " . -7
TiMarcn Zovporation, °5-2;, 17,022,
TiMarcoc Corporation; 87-1; 13,456.
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2%. Tl oScrade Cenzhruction, Inc.; 3%-1; 10,6953 ¢
1
25. Zichleay Cozg.; S0-2, 2635, :
[}
»
27. Elrich Construction Company, Inc., 87-1,; 19,600.
28. Excavation-Construction, Inc.; 83-1; 16,293. y
29. Excavation-Construction, Inc.; 86-1; 18,638, N
20. Excavatlion-Construction, Inc.; 86-2, 18,747.
i\l
31. Excavation-Construction, Inc.,; 37-1; 19,51%. !
32. Fisk Bullding and Investments; 35-1; 17,2323, o
o
23. Fortec Constructors; 82-1, 16,274,
.7
24, Fortec Constructors; 83-1; 15,492, !
¢
- I,
35, Fortec Constructors; 85-2; 17,972, \
25 Seneral Rallway 3ignali Ccmpany, 5%-2, 17,252, .
37. Giuliani Contracting Co., IT.c.; 27-1; 19,239, n
-}
-~ ~ - - H H o~ > &
23. Globe Engineering Co.,; 83-1; 15,372. p
33. Good Constructicn Ce.; 86-2; 13,91Z.
L ]
- .
40. G & S Construction, Inc.; 85-1; 13,740, .
ot
- . . o - . -~ ¢
42. Hargls Construction Co.,Inc,., 836-23;, 128,227, :
12, Sz2orge Hyman Consbtruction Co.; 33-1; 17,347, N
- 3
$2. Jen-Bek Associazes, Iac.; 27-2; 12,753 :
'
44. Jones Plumbirg and Heating, Inc.; 35-1; 13,5%3. A
45. Bryce W. Jorgensen; 87-1; 19,464.
45. LeMar Construction Company, 537-1;, 10,I2C.
47. LeMar Construction Company,; 37-1; 13,6%57.
2. Line Power, Inc., 33-1; 16,252, N
; . ~ .o ' ~
43. Line Power, Inc.; 83-2; 156,72%. N
Y
. . )
50. Lite Manufacturing Co.; £3-2, 20329, Y
51, Fred Luffrede; 32-1; 15,500, N
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M. E. McGeary Company, 86-3;

57. Roy McGinnis & Company, Inc.

60. Montgomery-Ross Fishexr, Inc.

~- -~ *
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SN Muzpghy Srethersz, Inc.; 35-2;
” ~ -5 3 [ SO . - T -
1. Paciiic Western Construction

65. Pan Arctic Corporation; 77-1
56. Pathman Construction Co.; 3%

67. Leonard Pevar Company,; 34-3;

71. Ricway, Inc.; 86-3; 19,213.

’

58. Louis M. McMaster, Inc.; 86-3;

.

’

61. M. A. Mortenson Company; 37-2;

" = - =l e -~ ~ - ~

3 Pr2zvin-2rady Co., Inc.; R5-

N - PO - - . - . ~ .
£ Freston-Zrady Co., Inc.; 36-2; 1
n A bon B - . - [2 ey . ‘ “

S JL.CwWay, Inc., -3:)"2, 13,8‘3;.

54. Massman Construction Co.; 81-1;

55. Massman Construction Co.; 86-2;

15,049.

18,766.

19,038.

86-3,;

53. Mlles Construction; 84-1, 16,9%67.

24-2

[

72. Rivera-Cotty Corporation; 86-3;

lo el v, . e —~ H - . 3. “
73. R. W. Contracting, Inc.; 84-2, 1
- ~ e . -— - . . . N .
/4. Santa Fe Englineers, nc.; 81-2;
- - [ LI [ S S ST R
Tentlvel Zlzotric Cowmpany; "i-L;
~ - - - . - . ' P SN .
S, Solznce Inlustries,; I0-2,;
- - ~ - B ~ - - -
T, 3nhigcy Seneral; 25-2, 12,97°C
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19,067,
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17,49

19,165,
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Muns Engireering and Building Contractors;
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82.
83.
34.

35.

Nello L. Teer Co.;

86-3;

Teller Environmental Sys
TGC Contracting Cocrp.; 8
Therm-Air Manufacturing

Mountain States

or

Titan Paclific Zenstruct:s

Tr.-Messine Construction

rd

Wickham Contracting Co.,

Worsham Construction Company,

or

Wyiie Brothers Contracti

-
XPLO0 C

O

W
or

H . o .
ratlion; 86-2;

O
<
he!

{PLO Corpcration;
D.

Construction

Zinger

Co.,

W. Younyg Constructicn Co.,

19,326.

tems, Inc.; 85-2; 1
€-1; 18,699.
Company, Inc.; 73-1

T L
Corp.

Conzktructiocn

30 Corp.; 37-1; 19,
3., Inc.; 32-1; L%
17,515,

.

7,934.

Inc.; 386-2; 13,887
Inc.,; 85-2, 1

ng Cu.,; 24-2, 17,07

13,252,

13,3847,

Inc., 87-2; 1
34-1, 16,992,

5,025.
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APPENDIX C

CHANGE ORDERS

There 1is a growing awareness of the differences in
terminology and concepts of "change orders" between the
NAVFAC community and the FAR definition in wuse by other
agencies. A "change order"™ in the o0ld sense covered bcecth in-
scope bllateral c¢hanges and unilateral changes under the
"Changes" clause, while a  ‘“suppiemental agreemenct

Jenerally construed to be an out-of-scope, bilateral change.

re - - - - - e 1. - TEATY ol | Al el -

Thiz contrazts with the FAR Jefiniticn which Zdeflines a
LIRSS Tt e "oy = " . (S .y e m e - =
acdlification az "any written chapnge" to the ConTtiact 3ol

[3

divides this broad term inbto two cactegories: "changes osderz”
referring to unilateral changes under the "Changes" clause
and "supplemental agreements" which include bilateral

changes. There is a temptation within NAVFAC to cling to the

0ld terminology. According to the NAVFAC Contracts Training

bt

Zenter (NFCTC) "Construction Contract Modifications" courssa

ons run "counkter to the traditiocn and

[

the new definit
practice of constructors who are more used to the ‘terzmi-
nologies and distinctions differentiating contract change
orders and supplemental agreements". {Course Text, p. II-Al,
S of 11} Since one of the major intents of the FAR was %o
make Federal procurement terminology more <consistent, it

w2u1ld s2em contrary to retain c¢onflicting, and scme

©
¥
oy
o
or

confusing, definitions within NAVFAC.

57
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A. CHANGE ORDER POLICY

The issue here is not terminology. The real i13sue 13 one

[¢]

of policy. The FAR definitions carry different perspectives
towards the wuse of unilateral change orders, not simply a
change in semantics,

1. NAVFAC Policy

The previous policy within NAVFAC on unilateral

change orders was set forth in the P-68 as follows: "A tul.

o
fe=—

unilateral change order should be issued only as a 1la

L.
r

resort." {P-63, FEB 1985, p. 7.3.7: Approval authority wasz

E
i

reserved at the EFD level, one level above the «contracting

rn

£

@]
o
1

er. EFD personnel, aad people within NAVFAC general
considered the unilateral change to be an extrame tool and
1t was seldom used.

2. FAR Policy

FAR policy regarding the use of unilateral change

crders appears at paragraph 43.102(L2) where 1t states:
CTontract modifications,including <changes that <ould o
issged unilaterally, shall be riced befcre thalx
execution 1f this can be done without ddVLEbe y affecting
the Government. If a significant cost increase =zould
result from a contract modification and time does not

permit negotiation of a price, at least a maximum price
shall be negotiated unless impractical. {FAR 43.102(b)!
The FAR discusses a related issue at paragraph 42.22:
regarding accounting prccedures for changes. If a unilatera.l
change ovrder iz issued, the costs incurrzed by the contractors

towards executing the changed work become very important

53
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These costs should be tracked separately. There is 3 FAaR
clausze £or this purpose but it 1s not normally found ia  %h=
NAVFAC General Provisions,
3. DOD_Policy

The DOD policy regarding change orders is found
paragraph 43.201 of the DOD Supplement to the FAR, where it
states that "procedures are necessary to ... promote the
policy of forward pricing of changes when feasible" and to
"equitably adjust the contract in a single, final, and
complete supplemental agreement." Clearly, a bilateral modi-

ficzation is desirable over a change order.

—~vs

4. MNavy

The Navy policy i

-’

07}

et out in the Navy Acgulisizion
Regulation Supplement (NARSUP) at paragraph 43.204(91) as
follows:

No modification shall be issued wunless it is sufficientl
definitive that the Contractor is willing to and doe
chligate the «contractor tc total performance within
stated period for a maximum dollar amount which bears
reasonable relationship to the work to be performed.... In
addition all such modifications shall contain a milestone
schedule which culminates in a mutually agreed date upon
which definitization will occur. {NARSUP, 43.204(81)!

T (N

Putting the different regulatory pleces together,
agencies above the NAVFAC level give the following guidance
ot the use of change orders:

1) Bilateral is better than unilateral, generally.

2) If£ unilateral action is better for the case at hand,
then do it.

3) If a change order must be used, it should contain time
and cost limits, and a schedule to definitize.

59
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WAVEAC'S Progpused Policy

oW N W
-

A different concept of changs orders iz gliven 1o

-
-

the draft P-68 at paragraph 43.207. The "last resort"

concept 1s dropped. It now reads that "Contracting Officers

should not postpone issuance of modifications because of t

failure to reach agreement {on price and time)....The letter

L T

of direction shall fix an authorized not to exceed cost."
; The not to exceed reguicement 13 glven wlth the receognition
that this figure might not "legally limit the Government's
liability to such an amount". EFD approval 1s still reguired

for all such actions. l

: B. ASBCA CASE
/ Givea the bare framework of the policy, how shculd ;
- change orders be used in a day-to-day, working environment?
One recent case in the ASBCA hlighlights an instance where

; the ROICC's unwillingness to issue a unilateral change orde

(R -

! 12 to an decision against the Government. 0On cuntzact
. N52474-233-C-7875 for an underground tank at Corcnad., ;.
Callfornia, the ROICC requested a proposal £zoem  the foT !
tractor for a change. The ROICC then entered a lengthy
negotiation requiring the contractor to resubmit revised
; proposals. The Board found the ROICC's actions improper
because a change order was not issued. The following text is
. taken ftrom the decision, and the philosophy of ths 3oard )

shovuld be noted:

o't

)
[}
)
)
U

)
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1
The record refleckts that, Jdue o a chanje Lo the ZEn
regulations, the Sovernment decided to modlly The <Conioace
reguirements £o have the fuel :stirazze Zanxs  anlErgroonl. é
Rath=ar than i33uing a change zrder, aJowev_ar, S ﬁ
Government asked the appellant £or a cest propusasr o '
b accomplish the revised requirements. Government .
dissatisfaction with the appellant's estimate led it <o i
ask the appellant for revised cost proposals and, at no N
. time, did the Government issue a unilateral contract using i
its own estimate, which it never disclosed to appellant. e
By 1ts actions and ommissions, the Government delayed -
appellant's performance and 1s responsible £or any -
increased cost which appellant can establish resulted from ,
) “hat delay.... P,
g While it has been held that the costs of pr=gari.g o
cost proposal for a change 13 not r=oosveratle, .
zecovery has been permitted where the effoct reguestzd Ly -
) the Government was extrordinary.... In the ianstant cace &
h appellant's effoxrt was not highly complex in nature Lul, oy
; due to the protracted period of tlime over which apgella.: m
; was dev Ploplng proposals in the absence of 4 change ozli-z, ;\
iz coiaciude that appellant (35 entitled T2 recover  1Tx !
ossts. {MUZ. McocCzary To.; l6-L; 2E,0IE0 -
‘ gt
2y aavin fail=s3d tec act In eithesr oI the aw=llall &

L g

modes, i1.e. to elther settle the negctiation or issus =

A
I
unilateral change order, the Government gave the contract.r :
I\ -~
N
K eatitlement to delay couts. Furthermore, its actions werz so -
. o
3ros3  as  to provoke the Board into grantiang the acozts of ¢
creparing the proposal, a cost rarely given tc contractors !
' The Ecard's position in this c¢ase is <clear: anilater.l '
W
change orders have a necessary role in respeonsible sontracs Gl
. 3 . r
) administration. ~
o
o
~. THANGCE ORDER THEORY o
A
Having established thls neceszity, iow shonld a Zi:0.0
RIICT decide waen 1t 15 correct to lszue a zthange orl=-z? Tu:z .
4
- - o » . r
Sollowing  locies  and factors zhoulld De considess1 ot Hle a
L]
&
start ot every change, having flrst defined the scipe oI ti= ,
o,
ry ~ [} . -,
changed workx and mad= a cost estlmate,
[y
¢
61
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X 1. Advantases
%
f What ls the advantayge In lsvalng a unilateral  ohadgge
order? Time i3 tie cSbvicus answer. A contracting oZficer
:: can mobilize a contractor to begin work on a change, and
)
( . . . : .
) avoid a government delay claim during negotications.
i
t
¢
L Responsibility for the contract documents 1lies with the
3 Government. Time spent on redesign and negotiation for
iH defective specifications 1is chargeable to the government.
"
§
! £l . . . . .
At The ability to shorten this time is gained by the Changes
" clause. Another advantage 1s meoney saved by promptly
{
1}
A redirecting a contractor away from work which iIs in error so
i
L
" that «costs do not accumulate c¢n undesireable efforzts. Iu
-
s summazy, the Changes claudse gives the Governmeat Gi=al
o
R
b flexibility 1£ used correctly. {Clblnlc and Nash, p.232,232:
’ 2. Risk
J what are the risks of a change order? The largest ’
[
i risk 1s the possiblity of committing a contractor tc work
withecut knowing the £full cost of the work. Thiz causes
concern for funding, which may be Iinsufficient (% Cthe
Government estimate proves to be too lcow. Tor  examp.=,
: consider a $1,000,000 Jjob whose delay costs are $355/day.
) A dispute arises cver a small change with a GCovernmen:
estimate of $5,000 and contractor pruposal 13 $10,000 a
clear difference of 100%). But considering that a two weex
)
’ delay for negotiations will effectively glive the contractor
Ll
, the extra $5,000 in impact costs, then a unilaterzal change
€
order at the start might make sense. Negotiations could
P
rt
’
(
) 6’? I
-~
-'|
. N
[}
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continue while2 <the work goes on. The cost risk 1z only
35,000 or  0.5% of the Job cost, Congldezr mext a3 naloz
Tl ¢ 4 -

design change estimated tc cost $25C,000, The saine lagas:

costs of §5,000 for two weeks of negotiation might be money
well spent in getting a chance to discuss the changed work
in detail with the contractor. The issue here is not simply
large versus small; it is to consider the Government's risk
in the context of the job itself.

3. Rizk in the EBstliate

How well known are the changed costs? Is the
Government estimate firm or soft? The estimating risx isg

}
defined by the accuracy of the government estimate. Souwe

types of work might be easily estinmated, especially I
h | similar wozkx  has already been accomplished by this con-
tractor. If 5,000 yards of fill have been brought in, then
the <cost to provide an additional 500 yards carries a low
estimating 1risk since the cost is predictable. Switching

from block <construction to tilt-up panels 1is a gquantunm

[¢7

change for any contractor, and the cost of such a chang
couid nct be known with certainty. The Government ezllmate
should not be treated as a single figure, it should e
developed and used as a range of costs. Make a polint to know

; che estimating risk, and be ready to compare it to the delay

risk.
; 4. Impact on Schedule
What is the impact of the change on performance and
schedule? I

5 the changed work on or near the critical path?

- -
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s2nse. I£ the work 13 on the critical path, and it stacti=
tomorrow morning, a change order with no request £or
proposal can be correct. Government delays can be costly,
both 1In extended overhead costs and in slow delivery of
projects to the customer. The coust and time risks of delay
should be welghed against the cost risk cof the change crder.

Sometimes the cost risk could be the lesser of the Swo

evils. The impact of the changed work, 1including matarsial
lead time and the effect cn the Job schedule sheonld 22

jen

ot 1
Wil

19

Can the costs of the changed work be track
certalnty after issuance of the change order? Accounting in
the construction industry is not always sophisticated. Thez

;ts incurred on the changed werk can be an iandicatl

-

(]

I

(€]

S}

"

or

towards a fair price for the work. BSuch a "total c¢=s3

approach has serious limitations, but actual cost behavior

can 3till be a source of useful information even {f soae
’

Y

costs are rejected as inefficient, unnecessary, or unre-
lated. If unilateral changes are to become wore freguentliy

used, consideration should be given to a reguirement Efor

contractor collection of related costyu. The  l2%tor L2
Jizection should cnntain such a reguirement. Unl2:- a4

general clause is5 used the changed reguirement fcr account-

ing could turn into a cost iltem since it was not originally
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in the contract. A general clause to reguire cest segparatio

for charged worx should be considered for rouabtlng cze in all
contracts.

6. Notice to Proceed, Not to Exceed

What is the impact of the "notice to proceed, not to
exceed" (NTP,NTE) requirement? The "Changes" clause dces not

speak to contractor's obligation to accept a not-to-exceed

figure. The legal obligation for a contractor to oubserve
the figure 12 uncertain at best. Cibinic and Nash addres:

The mest troublesome technignue used tc modify the changa
Srley witen agreement cannct Se reached on the price 1o fic
izzuance oI a anilateral change order witlhy the aotatlon
that the price of the change i3 "not to exce=2d" a statel
Jdollar  amocunt In some cases, such a form contalns a4
signature line £f£or the contractor to execute wibtlicut any

@]
th (T .

description the import of that signature or with a
notation that 1t is an "acknowledgement" or zome o¢ther

vague description. Some contractors have dealt with this
type of form by adding clarifying language and returning
the form to the contracting officer. Such a statement

might read:

The signature of this cunt actor o*,uxhxéo only that

receipt of this change o r 1=z acknowli=dged, The
contractor will proceed wi the worx as changed witi:
the andersztanding that an Hqu*bak;v adjustment will Le
negotiated pursuant to the Changes clause of the

contract.

Such language should indicate that there is no acceptance
£ the "not to exceed" pricp Other contractozs  llave
regqused to execute the form but have proceeded with the

work. {Cibinic and Nash, p. 303}

rT
or
T
83
b
<
-

Tontracting C2fficers should be aware tha

2xceed"

rh
f‘h

-
[

cr
r
.
i
N

v
e

language may be a futile e
1

figure for the equitable adjustment can exceed the figure

gliven.
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et
W EFD approval requirement? The advantage i3 control,; th=z EZFC
can insure that field personnel do not misuse a tool which
can alienate contractors and incur unforeseen costs. The

disadvantage is that the time spent administrativ

v

1Y procas-

<

A sing the request for a change order can delfeat t

jox

& purpose

he clause. Returning to the earlier =2xample, 1f the ZEFD
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and the llimitations, <Che risks and the cpperitunitlizas of 4h:

Changes c¢lause, then there is no reason to avoid a change

order where it is appropriate.
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APPENDIX D

X
. WEATHER DELAYS
Y
W
o
\*
. . .
w i 4
N Weather has an undeniable effect on construction, and
_» disputes involving weather are numerous. The reazons £fc:
e this are not hard to understand. Weather, while scmewha:
b . . . .
o stable and predictable over long periods of time, 1o wvezy
B
, unpredictable in the siort run. Who coulld juess that 1:
5:: 13 3 - ! - 3 +— - -3 = 2 Z
A would rain two weeks straight starting thes very Zay rosiing
1
)
'“ ; 1 H - ) : . b - 1 1 -t b
&; w33 Lo tejin? Contractors do not centrol the weatihsr, i1
X Chelr declre to ra2claim time leost Lo weather Is lezozanli-
%
7 asle. It must alszo Ze undezstcood that weoather 13 30 zlqy,
o
o . : 1
W cart of which the coutractor has accepted by signing £faz
i‘ . .
G contract. Bad weather may, or may not, entitle him to a
- ’
v time extention.
¥
o
-~ Unfortunately, weathsr also z2ems to De o3 Zlals rrizs
- for sowe contractors siinply Secause thiey  Ars s2hind
-,
"' - b ) ’, PR - - P I 3 - I
- Sonedule, Jeatiher 13 a penign sozt o claim; 15 dses Aot
by ",
O .
¥ attack the Government directly, and 3 contractor amay atoeogt
'5 to clalim weather delay for lack of a better claim,
led
p Zven though the weather clause 1z chort and relatively
a cleaz, a lrarge number of weathier claims still come Dbefore
54 che Armed 3Services Boarl of CTontzaclt Appeas  (ASEBCA,. The
b
[
' .: 1 = i - - - L
b shzer  gamber  lndlzates that 2lther The Zontractor or L \
v
v
W
4
0
»
]
l" ‘
&
3
W
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' Sovernment, or both, have some lack of undersztanding rzgarli-
ing the clause. This £fact provides sufflcient zeason Lo

. take a closer look at weather delays.

[}

L}

t

| ) A. THE FAR CLAUSE

[]

i The contract clause which allows time extension for

’

! weather delays is the "Default" clause. The clause reads:

/ (b) The Contractor's right to proceed shall aot Ue

’ terminated nor the contractor charged with damages wndor

this clause, if-

N e i ~rpleti ri fron

h (1) Th delay in curpleting the work arises £from

; unforeseeable causes beyond the control of and without the

\ fault or negligence of the Ccntractor. Zxamples of such

K, cause Include... (X) unusually severe weather. {FAR,

52.2433-1C;

W 2tirer than  the clause itself, Ioformacion 1z 3oarc:
concerning the review and resolution of weather clalas. R

¥ N

* Speclfic dizection ig found In the FAR, DFAR or NARSUP wihilh

! - tells the field level contract administrator how to set up

)

) the Goevernment position on these claims. Other 3socources

]

D .. -
available, such as the AFIT and ALMC courses, 4o aot address
weather delays since the issuye 15 less lmportant In 4
manufacturing environment than it is to construction. ASBCA
cases provide a good explanation.

-

A

) B. ASBCA CASES

-

g The following cases deal with weather claims deciced by

3 the ASBCA. Az a group the decisions begin to Jdefine tlhe

* - . - .
Soundaries witnhin which the CSovernment aad the ocontrachtor

N should act. A summary of theory follows the cazes.

D)

)

L)
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1. Carney General Contractors, Incyg; 79-1; 12,3%S2.

The contractor "is entitled to an extension of time £
Jdelays caused by unusually severe weather." Citing Allil
Contractors, Inc, (IBCA, 1962, 35C1), the Board recalled:

b
ed

It 1is well settled that the terms 'unusually severe'

} does not include any and all weather which prevents work
e under the contract. The phrase means only that weather
e usually encountered or reasonably expected in the par-
. ticular locality during the time of year involved.

b A contractor can obtain relief under the Default clause
L upon a showing that performance was hampered by unusually
o severe weather....Unusual weather is by its very nature
y' weather which could not have been foreseen.

Citing Kirby Waterproofing, Inc., (GSBCA, 63-2, 7207)
the Board continued:

Thus, before we can determine if there occurrad

o' unusually severe weather we must first determine what it
’ would have been reasonable for Appellant to furesee,. The

- nzimal way of ascertalining this is by comparison wiil

L~ nlztozical weather Jdata.”

w Foreseeabillty, in our opinion, is ast always

1 measureable in a strict formulaic sense Dy subtracting

oy foreseeable delays from actual delays. A contractor may
’ be actually delayed beyond statistical 1limits 1£ for

- instance, all the rain in a given period £falls during
o normal working hours or its sequence and concentration are
-~ such that muddy conditions are prolonged. Conversely, if
2 all of the rain falls on weekends or after working hours,

o’ rainfall outside statistical limits may result 1in no

delay.

is 2. Pacific Western Constructicn, Inc.; 36-2; 13,3315
N In order %to establish that the delays (for wcather) )
‘N it encountered were excuseable, it is not sufficient £for

appellant to establish that the weather conditions... were

-0 unusually severe. There must also be proof that these

::- conditions prevented contract performance.

5 The effect of the weather and not the weather per se

2 is the key to relief. i
2 3. Excavation-Construction,Inc.; 86-2; 13,747,
< In a case where several Government delays extended
'

Cj the duration of the job, and unusually severe weather

ﬂ occurred during the extention period, the Board stated:

&y t
A 4
N
A ¢

&
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the contractor claims entitlement to a price adjustment
for seven days of extended performance due to the net
@affect of unusally severe weather during December, 1375,
and January and February, 1377. The basis £for this claim
is the asserted £fact that (the contractor) would have
completed the contract work before encountering the un-
usually severe weather if the (Government) had not earlier
delayed (the contractor's) performance.

A price adjustment was denied for delays.... The board
did grant a seven day time extension. The contractor
contended that a price adjustment was appropriate here
because the changes, for which the government was respon-
5ible, cause him to be exposed to the weather.... There
was no contractual or legal basis for allowing a separate
price increase in addition to whatever adjustments might
apply to the underlying delaying events.

4, Coliseum Construction, Inc.; °%-2; 13,3857

Quoting the Board:

Appellant here contends that there was an unusualily
large amount of rainfall during the performance period of
this contract, amounting to a differing site conditicon for
which appelliant i3 entitled to an eguitable adjustment.

However, we hold that this dces not constitute
differing site condition, because rain is not the sort of
"physical condition at the site" which is contemplated by
the Differing Site Conditions clause. Weather is not a
risk which is shifted to the Government via that clause.

Turnkey Enterprises... where the Court stated that
weather conditions were considered to be acts of Ged and
that neither party is liable to the other for costs re-
sulting solely from acts of God.

5. H.B. Mac; 86-3; 19,14¢.

This contract contained a clause which specified the
number of bad weather days which could be expected. When
the actual number of days exceeded the given number, the
Government allowed a time extention for the additionai days.

The contractor claimed that, since the number was spec-
ified, the additional days constituted a change and that
cost was due as well as time. The Board held that weathex
delays entitled the contractor to a time extention only, not

monetary relief.
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§. Preston-Brady To., Inc: 36-7; 13,127,

]

ot
[
19

Citing Essential Construction Co. (78-2, 13,214)

(r
{v

Board gygave the elements neesded (o grant a weather =rzla
time extensions:

(1) There must be identification of the work «controlling
the overall completion of the contract;

(2) It must be established that this controlling work was
delayed by the weathex; and

(3) It must be established that the weather was
unforeseeable, i.e., unusually severe.

Here the <contractor demonstrated more than normal
rainfall for the period, but when the work in guestion took
only 9 days to complete versus the 10 days originally sched-

ed that nc damage had occurrzed

¥y

3 2

(u

uled, the Board ccncilu

r2sult of the "unusually severe" weather. The Boaxd Jdenied
the contractor's clainm.

7. American Combustion; 386-3; 19,296.

The contract included excavation work for which shoring
and dewatering was required. After a considerable rainfall
the dewatering pump clogged and the excavation flooded and
caved in. The contractor claimed that the severe «rainfall
caused the event. The Government argued that the pump was
undersized and that the shoring boards were spaced too far
apart allowing material to pass through between <chem 1into
the pit.

The Beard found the Covernment's position convincing,

-2
Ny

based on the inspector's testimony that he had warned tl

contractor before the rainfall that the equipment was

72
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. inadeguate and that prcblems could be expected. No weather
¢
delay was Efound.
S 8. D.L. Muns Engineering and Building Contractors;
N 87-2; 19,709.
)
E Long readings of legal cases can be tedious, but
. occassionally there is levity. Quoting the Board:
W p
f Argument IV concerns the provision in the contract .
k) regarding time extenslons for unusually severe weather. ¥
! Appellant argques that this provision is ambiguous, and g
1 therefore should be construed against the Government, o
, While this is a novel arguement, it is without merit. The
; provision concerning extensions of time fcr ususually &
severe weather, a time-honored <clause, 1is <clear and \
) uneguiveccal. There is no ambiguity; consequently, there :
is no ambiguous provision to adversely construe. 4
, N
C. WEATHER DELAY THEORY :
> ¥
I. \
b In view of the above cases it is possible to set down .
t
. some guidelines for resolving a request for weather delay. -
{ First, to repeat the fundamental elements: E
L
r (1) Weather delays are correctly processed under the -
"Default" clause. =
‘ (2) Weather delay entitles a contractor to a Gtiae }
;' extension only, monetary relief or compensation can z
W not be granted under this clause. J
iy l
+4
(3) The effect of the weather on the work 1is the key,
D not simply days of rain versus a historical average. "
o
[ ) In any weather delay claim, ¢the days on which the !
Q unusually severe weather occurred should be matched, day :
’ - for day, against the contractor's schedule. The main .
. '
’ thought while doing this is to find what impact, if any, the 9
unusually =severe weather had on the job. The contractor's R
e
Yy "
K X
! [
3 &
) 73 .'
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O schedule can be accepiable eviiences 2f what would Thave
3%
, ;( . . co - .
~\¥ cccurred u2nless the contractor is way ofI  schadule, zen-
W dering the schedule inaccurate, Activity duratioans can
,...l
A . . . .
{%. still be taken from such a schedule. Daily 1inspection
fl'q
W . s s
ba reports, contractor reports, inspector's dairies, and the
o like also provide good evidence cf how the work was impacted
X . . .
Lo by weather. The object 1is to define the impact of the
-~
o unusually severe weather on the Job. Many forms used in
vy ROICC offices simply indicate "rain" regardlass of when it
LI
DA
{ . . .
i' occurred. The time and duration of the severe weather (:z
Iy
b Important and should be recorded dally and acourately,
5{ Tonsider carefully what activity was going on a%t  &n
v
i( time the severe weather cccurred. Did the weath=ry actually
H h’
" stop or slow down work? What work? How long did the delay
&u last? Did any work continue? Was the delayed work on the
"
el
& - Cos
- critical path? If the work delayed was not critical to
”
o
e timely completicn cf the overall job then a time extension
ﬂs is nct due. Did one day of severe weather render the zilte
s unworkable for longer than one day? For example, i1£f a day
v : . . . .
. of rain is found to be in excess of what could normally bhe
. expected, and if that day of rain bogged down the £111 slita
“w
[ ‘- . » .
e fur three more days before it dried out, then the one rai:n
i day caused the contractor a four day delay. In another
"i
/N example, Jjust because it rains 14 days in March wversuz s
’I
7 . _
% historical average of 10 days does not entitle a contractox
hd to extra time {f he had already moved Inside £to worlk,
) .
-3 Consider the effect of the weather.
D
e
0..
..
74
R

" ' '\.\‘ WALl el 'f '.* f -r ' P4 q”'t‘( v\ -,--'." \.'1.' V‘ ‘J." "\"‘ e, T '-'\v"\-" 'V\'\' A '\'\'\'V‘-"‘-‘



-

)
ety
v .o

for
wil
wea

dis

[N

319
ava

a

—~

—
rmn

LSRN \-‘.-g "' .'1

The nistocLical average ls oan laportant  element
periini a <lalm. The 2eazd szapecls Someviie ©S0 dsllle
£ makes up "unusually severe weather". Ten years cf data

the Jjobsite location is safely adequate. Five years

1 support most cases if ten years are not available. The

ther data should be relavent to the jcobsite. Small
tances in coastal envircnments can resulit in
nificantly different weather patterns; use the best data
ilable. Weather data £or any ROICC office should Dbe
ntained continuously in anticipation of weather claims.
Ta swiauary, thie Lollowing scegs ars needed  Co L2ll
=255 & contracteor's reguest for weatlhier deluay
2} Know what weather occurred, and when.
27 Was the weather "unusually severe" (Did 1t exceed
what was foreseeable based on historical data?)
2) What work activities were affected by the ancsuaally
severe weather and for how long?
1. DId the unusually severe weather cause the ovwverall
Soi to be delayed?
the answers to the above gquesclioas ares understocd and
> documented then a fair determination can ke made 2L hiw
BoooLinie exftension 18 Jdue the cootrachtor. Adjustments La
ce are notbt due the contractor £or weatihier delays under
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APPENDIX E

EXTENDED OVERHEAD

Extended overhead on construction contracts 1is a
controversial issue. Numerous cases argue the wvarious
aspects, but the decisions are far from consistent. Little
guidance 1is available on the issue, and what guidance 1is
available does not cover all of the different sides of the

issue.

A. AVAILABLE GUIDANCE

l. FAR Guidance

The concepts of extended overhead or unabsorbed cverhead
are not addressed in the FAR. The general definiticns ==
indirect cost pools, allocation, and G&A theory appear at
31.105. Indirect cost allocation and the relation to the
base are found at 31.203. The appropriate period to be used
is also found there,

2. DFARS Guidance
Mo information is present on tne subject.

3. NARSUP Guidance

No information is present on the subject.

4, NAVFAC P-68

The February 1985 version of the P-68 contains a brief
explanation of field and home office overhead at 5-304.5(4).
The concept of a percentage allocation of the indirect cost
pool over the direct cost base is taught there, and has been

read and followed for many years. The explanation and
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} examples given undoubtedly shaped The concept for 3 3jzzat

Q

X

Y many NAVFAC personnel. The altarnats proacedure 2f using 10
of total cost as home office overhead <creinforces <Cae

concept.

| The proposed version of the P-68 in FAR format has
dropped the explanation of field and home office overhead.
The example is also deleted. The cautionary words have been

added that the 3% formula should only be used where =th

(7

value of construction and time are proportionate to each
cther. This is true, but no explanation 1s gliven az to why
>r how to act if this is not the case,

5. NFCTC "Contract Modifications'" Coursze

ot o

The course notes mention unahsorbed overhead

(0]

C-1, 1 of 4) in relation to impact costs but the term i3z noct
explained. While the direct cost impact of labor ineffi-
cliency and materials, both are explained, the indirect
impact costs are not covered. The course does present the
Eichleay formula in class.

6. NFCTC "Construction Contract Administraticn And
Management" Coirse

A definition of extended overhead is provided (p.2387-
4, 4 of 7) as follows:

Imprecisely wused terminology which attempts to Juant
contractor's idled managerial costs for keeping the job
vperations cpen during compensable delay periods when
production was not available. Should not include
direct resource costs which are compensated separacs
does include contractor's overheads and related e
not borne by direct work activity.

<
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In short, there 1s no clear explanativn of =2xtended
overhead in the normal literature availadle o> NAVFAC

field personnel.

B. BOARD OF CONTRACT APPEALS CASES

1. Dawson Construction Co., Inc.; 79-2; 13,988.

The General Services Board of Contract Appeal (GSBCA)
awarded the contractor Eichleay-type extended overhead for a
six day delay wearly 1in the contract. The Government
attempted to quantify the direct costs during the
suspension and allocate the indirect costs accordingly. The
Board, noting that the Government's calculation did not take
into account the duration of the delay, helid with the
contractor.

The Board lamented, at p.68,635, that a contract
provision to requlate behavior of overhead in the event of a
delay was absent. 1In the absence of a clause, the Board had
to decide the case as equitably as possible based an the
record in front of it.

2. Excavation-Constructon, Inc.:;82-1; 15,770.

The Board distinguishes at p. 78,068 the clear
ditferences between suspensions and changes. A change,
especially an additive one, has a direct cost associated
wilh 1t which will absorb a reasonable amount of overhead. A
suspension will have no direct cost, or very minor direct
cust, and will be uanable to absorb overhead in the usual

fashion. This is the problem which sends the Boards in
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search of a formula which is a function of time. They fecel
that the Jduration of delay must e related in some way =©2
the amount of compensaticn given. The Eichleay £formula,
while not perfect, is what the Board chose here.

3. Excavation-Construction, Inc.; 83-1; 16,293.

A claim for extended home office overhead costs cannot
involve breach of contract because the delays, and the
compensation, are foreseen by the "Suspension of Work"
clause. The simple act of claiming an Eichleay-type formula
was insufficient to prove entitlement.

4, G & S Construction, Inc.; 86-1; 18,740,

Constructlive suspensions are treated the szame as criered
ones. The contractor has the duty to minimze costs during a
suspension.

S. Ceorge Hyman Construction Co., Inc.; 85-1; 17,847.

This «case 1is typical of the Army Corps of Engineers
Board of Contract Appeal's (ENG BCA) support of Eichleay
type formulas. Here the Eichleay formula is referred to as a
"tested and long judicially-approved method". (p. 39,3%4)
The ENG BCA felt that any delay 1increases the overhead
chargeable to a Job because of the longer engagement.
Further, all overhead must be absorbed by the totality of
the work. Lastly, by obtaining other work the overhead
allocation will decrease on the balance of the exiscting

work.
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6. Miles Constructlon; 234-1, 12,2947,
Hare the Veterans Adminisczation 2card CJAZTAG fouand

that delays which tie up a contractor's btonding capac:ty and

thus prevent him from pursuing other work is sufficient to
prove injury and therefore entitlement.

7. Capital Electric Company:; 83-2; 16,543.

This is a landmark case on extended cocverhead. Jee

Appendix F for a discussion of the original GS2CA case. I=e i
also the Court of Appeals, 7239 F .24 7432, (1334%) for the ’
ruiling  which overturned the GSBCA and awarded Zichleay =: ﬁ‘
the ccntractor. {
Yy

7. Ricway, Inc.; B%6-2; 17,311 N

~

3 ™ . - o ., - - - "

In a post-Capliltal Electric case %ha AZECA ajaxln denlel Y

Y

; . . . >

an Eichleay-type formula, saying that 1tz use iz ==zt ’

automatic and that damage must be proved, "N

s

L

4

K

C. EXTENDED OVERHEAD THEORY A

-

1. Qverhead and Tndivact Csst Behawrior ‘.

In c¢rder to discuszss "extended" overnead 1t o flzcoc ?

E N

necessary to understand "normal" overhead. Direct cestu ar= o

)

. . . : . . . e s

those which can easily be identified with a particular Iob. N4

N,

. . . - \

Indirect costs are those which cannot e Ldentifi=2 to any A

N

specific  job. Yome office overhead {3 zuch an indir-of N
cost. Hume offlce overhead normally includes She zalazy of
the president, secretaries, bookeepers, draftsmen anl olhe:

employees who do not work on any jobsite. 1%t also "includ

L
D
Ui

"

such cost: office rent or depr

pae
D

A

t
w

ciation, office utilities,
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office vehicle costs, insurance, cffice supplies,
reproduction and similar costs. Field overhead is normally

[R1}

not included because field costs are dedlcated to a specific
Job or jobs.

Accrual accounting requires that all costs be matched as
closely as possible to the benefits derived. Indirect costs
are collected in "pools" and then the pools are allocated,
or prorated, over a "base". The base can be any set of costs
wiilch falirly represent the behavior of the pool.

Many indirect costs, such as home office overhead, are
considered "period expenses". This means that they ar=
charged off at regular Iintervals at the end o0f =ach
accounting period. This 1s in contrast to Jjob-order tfype
accounting, where <costs are always charged to the Jjob no
matter when they are incurred.

The mentality which surrounds the bidding process c¢an

confuse the accrual concept. If a contractor's overhead runs

3% of direct costs, then he would normally marx-up his 21
Lo reflect thic. IE the competiticn is stiff, he may choez2
tec lower his bid to win. He will rationalize that hne iz

making direct costs and the overhead will be made up on
other jobs. When accrual accounting is applied, however, the
underbid job will be charged its full share of overhead and
the job will reflect a net loss. The aliocation ¢f overhead
mist be consistently applied regardless of bidding strateyy.

The FAR and the Cost Accounting 5tandards are very clear on

this point.
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ttluoe overhead. (Coombs, p.257) (Usry p.144). Total zost

is a common base for diztribution of home office ove

o
joy
o
st}
[}

.

(Coumbs, 256). Here the 1indirect costs are divided and
assigned as a direct relation to the total direct costs for
the work. This is similar to the method explained in the
existing P-68 and 1is in common use in the construction
industry because of its simplicity.

Consider an example of home office coverhead allocatlon
involving the rent for the contractor's building. The rent
must be allocated, or charged off, against the work done in
tuat accounting peried. The rent did not contribute directly
to the Jobs in the field. A base must be chosen which wiil
fairly distribute the rent costs to the various job orders.

Contract size 1is one base, and the contract price cculd

represent size. Allocation would be computed as follows:

Job A Price

s Rent Cost = Rent Allocated
Total of All to Jeo A

Contract Prices

Direct labor hours could also be used as a base. In that

case the formula would be:

Direct Labor Hours (Job A) Rent Allocated

X Rent Cost = To Job A
Total Direct Labor Hours
for All Jobs
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Both o¢f the above formulas use a percentage method o=
dllucation., A different method of allocation uses a daily
rate formula. This method starts similar to the above
formulas, but then divides the allecated amount by the

length of the job, as seen below:

Rent Allocated to Job A

= Rent Allocated to Job A
Job Length in Days Per Day

If the Government delayed the contractecr for ten days, then

the daily rate would be multiplied by ten. The rent charged

to the job is now a function of Jjob duration.

A direct cost base allocation of indirect costs does no:
always assign costs equitably. During a suspension of work
home office costs continue at a relatively £fixed rate.
Since the direct costs for the suspended job are zero during
the suspension, then the home office overhead assigned by
any percentage method will yield zero. Similarly, i£f only
minor direct costs are incurred in a Government caused
delay, then the home office overhead absorbed will be small.
Since the home office costs are relatively constant over
time. the application of the standard percentage markup may
not Eairly compensate the contractor for the delay.

An alternative method of allocating home office overhead
i3 through the daily rate formula. The daily rates, of which
Eichleay is the Dbest known, allocate the home office costs

over time as seen in the formula.
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L' The outcome of a dally rate formula <an e guZgprliizing o
;' a contract administrator who is used to the direct cost
t: method. For example, 1if the issuance of a small change for .
§ $5000 delays a contractor for 60 days, the "normal" direct
Aﬁ cost allocation of home office overhead might be 3% of
3; $5000, or $150. If the <contractor's daily rate were
ﬁ: computed it might easily result in $100 per day. $100 per
,v day times 60 days of delay is $6000, more than the cost of
- the change itself. Since construction contract administra-
!* tors normally work with fixed price, sealed bid contracts
E: they have no access to the contractor's home coffice cost
. structure. Conseguently the daily rate calculation can coas
;: 45 a surprise to the unwary.

; 2. BCA Decisions_and Extended Overhead Theory

.1 The BCA decisions regarding extended overhead are
.

JZ numerous and confusing. The Boards have plunged headlong

=

X

into the issue in search of a clear answer and found none.

K The reason for this is, perhaps, that the very nature of
"l

> . . ) . .

~ overhead allocation is arbitrary. Arbitrary 1s good encuagh
fl

>, R
o tor accountants and bookkeepers, but when a Board is dealing
; with 1legal damages it must ask for more specific proof of
- . . .

b what occurred 1in the case at hand. There 13 no  single
-

o formula which can be applied indiscriminately across many
X cases and give the right answer for all. Such a formula
5 does not exist.
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I Rather than go in search of a formula, 1t is better ¢

O

N review the cases and the issues 1involved, and search 2oz

the underlying principles and how they have been applied.

%
. L)
i 3. The Causes of Extended Overhead 1
i
‘g .
4 Government delay 1is the starting point for extended
- overhead. The "Suspension of Work" <clause grants the
‘5 Government the right to suspend or delay the contractor. )
C
s The cause of extended overhead is simply Government delay or
X suspension of work. All of the following can be causes:
thy
I
y a. Slow submittal reviews. .
\'. B
m b. Slow responses to contractor requests for direc- f
: tion or clarification. .
‘ {
o c. Slow lssuance of changes, even if the cost of the
%» change is agreed on.
‘3
iy
t d. Design errors which require redesign.
A e. Late delivery of the facility (renovation) ;
.
E f. Late delivery of Government furnished property or
L equipment. '
’ In an area as clouded as extended overhead, the best
* solution is avoidance. "
\
i 4. Elements of Proof )
0 t
The contractor must prove both entitlement and gquantum.
7_ In order to prove entitlement to an adjustment he must prove
, L]
) that:
‘-
N a. The Government delayed or suspended the work.
] Constructive delay through inaction is treated the
. same as a delay order.
5 )
' b. The delay must be solely due to the Government. i
' Concurrent delays do not count.
X '
] {J
t, ]
> t
s
‘0
2
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The delay must have caused the contractor to lacui
costs he would not have otherwise. The cozts <
include lakor, material, -equipment, 1inefficien
or overhead.

i

a
C

Once entitlement to a certain number of compensable,
Government-caused delay days is established, then the Board
must fix an amount for the adjustment. It is here that the
difficulty arises. The Government will normally argue for a
percentage rate while the contractor will claim a daily rate
formula such as Eichleay.

T™e original Eichleay case involved a contractcr whose
entire capacity was devoted largely to the jobs on which the
delays occurred. The delays were long, roughly the length
of the contract itself. For this circumstance the Blard
upheld Eichleay's formula. In general, £for this type case
involving long work stoppages where the job is a major part
of the contractor's business base, the Eichleay formula
closely approximates reality and stands a good chance of
being upheld.

Less clear is the situation where a short delay occurs,
or where the delayed work is small in relation to the size
of the contractor, Small Jobs can be eazler to obtaln
quickly. When it is unlikely that the contractor's bonding
capacity 1is a limiting factor, it becomes harder to prove
damage. It has been done, however. In Excavation-Construc-
tion, Inc. the contractor was awarded Eichleay extended
overhead on a six day suspension. In Dawson Construction an

Eichleay type formula was upheld on a fourteen day delay.

A A e A Y e S e A Y e o OO O



i S g of

&2 g e et b el &

)

ok R AT Ry 4 1Y 0" e R G AV A0 040 040 0% A Y00 0 0 0ot 8 0" 00 0 fu R b afh Dat Dud 08 At g sak Ga® Sus fige et Al

W AW W

The contractor has the burden of proof; lie must grove
his claim. This has been done successfully by proving that
il was  impossible or impractical to obtain other work to
substitute for the delayed work. Thls difficulty can exist
because the contractor 1is at the 1limit of his bonding
capacity. Capital Electric is such a case. Another reason
is Dbecuuse the Government holds the contractor on the Jjob
and insists that work will begin again "socon". A third
reacen conld be where the staffing or equipment is peculiar
to the Job and cannot be reemployed easily. If, for
example, a Jjob at Adak, Alaska is delayed it is unlikely
that a contractor could rapidly redeploy .als workforce.

Oncé the contractor has proven that he was delayed and
damaged, the access to the Eichleay formula becomes easier.
The Boards have held, somewhat repeatedly, that:

A claimant need not prove his damages with certainty or

mathematical exactitude. It 1is sufficient that he
furnishes the court with a reasonable basis for

computation, even though the result 1is only approximate.

{George Hyman Construction Cu., citing Wunderlich]
The Zichleay formula has been accepted as a good
approximation. Since, as already noted, construction
contractors have relatively primitive bookkeeping systems
(as compared to manufacturing) and since any allocation of
overhead 1is somewhat arbitrary, the Boards seem 1little
inclined to push for ezactness Dbeyond what Eichleay
provides. In G&S Construction, the Board commented of the

Eichleay formula for allocating home office overhead:
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It may not be the only possibie method of doing 30, but
it is a tezted an long Judlically-approved nmethod.,.Whilz
precedent is certalnly for conslderation, moze
fundamentally, we Dbelieve, Eichleay should be affirmed
because it is a rational, workable and fair way ¢to
approach a somewhat difficult conceptual problem... {G&S}

5. Problems in the Theory
In Capital Electric Company the Board touches on an

interesting argument, in essence that if:

a. the work, including the delay, all occurs in a
single accounting period, and

b. the contractor is not otherwise damaged,

then underabsorbed overhead cannot exist. It further argues
that even if the delay crosses an accounting period, any
underabsorption of overhead 1in the first period will be
balanced by an overabsorption in the latter period. This
argument was overshadowed in Capital Electric because the
testimony proved to the Court of Appeals that the contractor
had been damaged since his bonding limits prevented pursuit
of other work. Further, the parties had stipulated
"compensible" delay, so the Board's arguments against
entitlement were in vain.

Figure I attempts to illustrate this point. 1In the top
diagram, a contractor 1is assumed to have his crews and
equipment fully employed at all times. Any delay which
occurs would appear to cause a loss of direct cost base for
eternity. This model could be easily encountered in a
manufacturing environment.

In the bottom model is a more accurate view of what a

construction firm would 1look like. Gaps exist where
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resources are underutilized. At other times, crews may be cn
overtime as work exceeds capacity. It has 1long bheen
recognized that contracting is a marked by feast and famine.
Under a delay in this model, the impact of the delay could
only be known by analyzing that moment in time. 1If the
contractor was in a period of light work and the crews were
not required elsewhere, then a delay might not affect him at
all. In that case, bonding capacity is not a constraint. If
the contractor were overloaded and the delay pushed some
work out of the crunch, the delay might actually benefit the
contractor. Only 1if the delay caused a permanent loss of
other business base could underabsroption occur.

The length of the accounting period will also affect the
perspective. A very short period, say monthly, may encourage
the upper model to seem real. Longer periods would favor the
lower model because the changes could be observed within the
period.

6. A General Clause for Extended Overhead?

In Dawzon the Boards mention the lack of a clause £o
guide them. How would such a clause be written?

A clause might state that home office overhead for
delays and suspensions would be calculated using the normal,
percentage method. This would cbviously favor the
Government, and the contractors would object. The objecticn
would have merit since the contractor would be exposed in

some cases to a risk he could neither predict nor control.
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A clause could be written that would specify an Eichleay
type formula to be used for all delays and snspenslions. Thiz
would ease calculation, but would be unfair to the Govern-

ment since compensation would be awarded even where no

damage occurred.

A hybrid clause could be drafted, 1in which short delays
E would have any extended overhead denied. This is realistic
| in most cases. For longer delays, the clause could specify
the use of Eichleay contingent upon the contractor's proof
of entitlement.‘ This would reduce the complexity of the

cases, yet maintain the burden of proof of damage. Any real

2ffort to draft a clause would probably follow this route.

D. SUMMARY

In an area where no textbook solutions exist, the only
way for field personnel to understand and defend against
extended overhead 1is through education. Senior personnel
within NAVFAC must understand the underlying concepts of
accounting and have an appreciation for some of the key
decisions by the Boards.

The best defense is a good offense. Responsible contract

O Al SR LA

administration can eliminate a lot of the delays which might

-’.-’.

lead to an extended overhead claim.
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APPENDIX F

CAPITAL ELECTRIC COMPANY

A CASE STUDY IN EXTENDED OVERHEAD

NOTICE

The following case study contains passages
from the GSBCA Cases Nos. 5316(5059) REIN,
5317(5235) REIN; 83-2;, 16,548. The case study
was prepared for use by engineers and contract
administration personnel in an academic

environment to promote discussion and
understanding of the general nature of
extended overhead in construction. Much has

been deleted and restated in an attempt to
keep the concepts as clear and as brief as
possible. These deletions and omissions render
it unsuitable for use in any legal
application. Those desiring a complete
understanding of the case should read the
original case in its entirety, along the the
subsequent decision by the Court of Appeals,
Federal Circuit, 729 F.2d 743 (1984) which
overturned the ruling by the GSBCA.
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CAPITAL ELECTRIC COMPANY
ASBCA 83-2 16,548

FINDINGS OF FACT

Contract No. GS-04B was awarded to the appellant, Capital
Electric Company, on October 12, 1376. The $2,535,177
contract required appellant to furnish and install electrical,
mechanical and plumbing work within the Federal Building and
United States Courthouse at Fort Lauderdale, Florida, that was
then under construction. Contract completion was required in

four phases. The contract contained the usual General
Provisions for construction contracts including Standard Form
23-A, April 1975 Revision. The contract was substantionally

completed on Maxrch 1, 1879, 427 days after the schedule
completion date.

Appellant's contract work was also unreasonably delayed
due to the Government's failure to act upon submittals for the
elctrical panels, main switchboard and emergency generator

while it was contemplating a contract change that was in  fact
never issued. The parties have stipulated that appellant was
unreasonably delayed for a period of 303 days. The effect cof
thz  unreasonable delay on appellant's ccentract work was  such

that appel ant was never able to man the Job as pianaed.
Appellant's bid estimated 16,482 dizect laber hours for the
contract base bid of $1,805,000;£f0r unit price ltems E£hat
totalled $730,177, appellant included an additional 7,272
direct labor hours(for a total of 23,870 labor hours)
Appellant actually charged 27,918 direct labor hours to the
job. Appellant experienced the impact of the unreasonable
delays in 1978. Work that was anticipated in 1977 was shifted
into 1978.

Appellant's home cffice staff 1s guite small, consizting
of appellant's president, a secretary-bookkeeper, a drafiswnan,
and an estimator. Appellant's hcme office overhead iz a
relatively fixed expense. Appellant's bid estimate included
3124,000 for home office overhead. A3 a percentage of the
original contract price of $2,535,177, finding 1, that eqguated
to an approximate rate of allocation of home office overhead
of 4.7 percent of direct costs. Appellant maintains its bocoks
cf account over a yearly period that begins each August 1lst
and ends the following July 31lst. Appellant's home office
overhead 1s charged against gross profit on appellant's annual
income statements as an operating expense. Appellant includes
as part of its home office overhead the costs of telephones
and automobile insurance. Appellant capitalized the autoa-
mobiles and trucks it owns, ‘together with shop equipgment and
office furniture and fEixtures. Tools purchased for

performance as a job progress are expensed--they are chargjed
to the <cost of sales together with direct 1laboxr, diresct

material and £field supervision. Builder's <risk insurance
purchased by appellant 1s similarly expensed. Appellant
records as "sales" in each of its accounting periods the

progress billings it makes under each o©f 1its contracts.
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App-ilit: home ciffice cverhead charged as operating sxpens:
nn  its yearly income statements included costs not 3llswalle
undexr general contract cost principles, 3uch as adveriiszing
costs, contributlicns, entertainment costs, and intersst coztis
Appellant's home offlce overhead, 1less unallowable costs, for
each of its fiscal years 1977 through 1979 was: 1977-$139,122;

1978-$178,564,; 1979-$136,033.
Appellant's operating results, as reported, for each of
its fiscal years 13977-1979 were:

1977 Sales (billings) $ 912,326
Cost of Sales
{(direct labor,material,
field office and supervision) § 734,476

Gross Profit 177,350
Operating Expense
(home office expense) 161,358
Net Operating Income $ 16,432
1378 Sales 53,280,437
Cost of Sales 2,062,321
Gross Profit 27,5048
Operating Expenses nhn,eE
Net Cperating Income 3 5,101
1379 Sales § 722,492
Cost of Sales 7 ‘ISGB
Loss $§ (19,477)
Operating Expenses 150,772
Operating Loss $ (170,243)
Appellant's operating results, as repovried, 1f matoched Lo the
period of contract performance, as extended by the conced=d
unreasonable delays, would show total contract revenucs of
$3,3975,864 and total home office overhead of $433,813,
Hearing Testimony

2. Mr. Branam, when the Fort Lauderdale job was delay=d £orx
this extra year or s30--a little bit over a year-- was Capital
Electric able to go out and get other jobs?

A, Well, we 3ot some jobs, but we couldn't 3o out £or a3 bij
Job. Zou have got to remember that we are not that big »f 2
company. Mot only that, we have to bond a lot of Jjobs. And
when we have a werk load facing us, the bonding company just

won't bond you.

They look at how much volume you have heen  loling and
they reallice that this job ls only 21 cerztalin =
finished, they are nohk going to rush out and bond  you  on
another blg Job.
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Q. Now, Mr. Branam, is it possible--and I mean possible--
when you see a job being delayed like this, fcr you to go out
and get other work to absorb overhead during this potential
delay period that you might foresee?

A. Not a big job like that. A smaller job that delayed
you, that 1is one thing. When a job that big, when it
represents such a big part of our overall business, no. You
cannot do it. First of all, you have got to remember, I have
got--we are limited to capital. (sic)

We are limited even though I own the company. We are

limited to bonding capacity, amount of money we can Dborrow.
In other words just plain--the bonding companies or other--
even 1f we are working as a subcontractor for a general

contractor, where he says 'I think I--50 bonding job. Now I
know you.' (sic)

His bonding company knows what is going on. He says,
'No, I do not want him to do that job for you becauze he has
got this heavy worklocad coming.' (sic)

On March 12, appellant submitted an omnibus claim seeking
a contract schedule extension of 316 days and a contract
price adjustment of $630,997. In a final decision of October
12, Lhe contracting officer denied the claim as to Dbcth
contract price and time.

Appellant's omnibus claim, as modified at the hearing,
was calculated as follows:

Extended Field Office Expense $ 42,602
Extended Tool & Equipment Costs 7,890
Lost Labor Efficiency 56,1023
Extended Home Office Overhead 135,296
Poole and Kent Claim 128,075
Firepak Cla:im 28,603
United Sheet Metal Claim 44,844
Honeywell Claim 6,072
Johnus—-Munville Claim 3,521
Poole and Kent Commission 21,111

$482,421

Appellant's claim for extended field office expense was
calculated by identifying those items of direct costs incurred
in 1978 attributable to the job site field office, allocating
to those costs a portion of the telephone, automobile <c»os:s
and automobile insurance costs and dividing the total, ¢%51,227
by 365 calendar days to arrive at a daily rate of ;140 50. The
daily rate was multiplied by the 303 days of comoeie:
unreasonable delay to arrive at the $42,602 claimed.
Appellant calculated its extended home «<ffice ey

claim by using what is known as the modified Eichleay "

That formula is commonly expressed as:
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Total Bllllags for Original X Original Contract = Allocable N

Contract Period + Contract Period to X

Billings For Extended Period cocntract o
Fixed Overhead Allocable

To_Contract = Daily Contract . :

Original Days of Performance Fixed Overhead >

o

Daily Contract k

Fixed Overhead X Days Delays = Amount Recoverable Lt

3

The calculation was made by matching appellant's home office '

overhead, 1less unallowable costs to the contract period, to ;|

arrive at assumed fixed overhead allocable to the contract ot R

$168,735, and dividing that result by the number of days in
the original contract schedule, 378, to arrive at a daily home

w

office overhead of $446.52. The claim was ~ lculated by :1
multiplying the daily rate of $446.52 times the number of da ¥
of conceded delay As an alternative, appellant s3seeks bﬁ
extended home vffice overhead calculated bj use of the foruula :“
announced 1n Zichleay Corp. That formula 1s exprzsscd as; -
Contract Billings Total Overhead Cverhead Allocaslis ;*
Total Billings Fos e Tor Contract = Lo the Counctiact o
Contract Period Period -
Allocable Overhead Daily Contract »
Days of Performance = Overhead ey
: Ny
Daily Contract Number of Days }i
Overhead X Delay = Anmount Claimed f;
a)
Appellant wused the period April 1, 1%73, through March 21, ii
1979, 1in its Eichleay <calculation. The Jdaily rate for X
extended home office overhead so determined was 3531 ;ﬁ
The Government conducted an audit of appPLIant" claimg .
by reviewing the documents and books 0of account maintained at \f
the offlices of appellant. The auditor's results, as mcdified ry
at the hearing, were as follows: [
A
)
Extended Field 0Office Expense $ 34,673 :'
Extended Toocl & Equipment Costs 2,294 ~
Lost Labor Efficiency 41,720 NG
Home Office Cverhead :,Jul >
Poole and Kent Claim 35,250
Fizepak Claim G Q‘
United Sheet Metal Claim 235 .
Honeywell Claim ) N
Johns-Manville Claim o S
Poole and Kent Commission ¢ ¥
Appellant's Commission 0 2
$173,154 o
TVt
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Discussion

We note at the outset that we are deallng with two
separate and distinct concepts--"extended" overhead vis-a-viz
"underabsorbed" overhead. Underabsorbed overhead is the more
familiar, particularly 1in the context of manufacturing cost
accounting. Simply stated, underabsorbed overhead s the
consequence of the 1increase in the rate of allocation of
indirect costs to work other than that which is delayed or
disrupted. It occurs when the allocation base, typically, a
grouping of direct costs, 1is diminished as a result of that
delay or disruption. The contract's share of overhead 1is
diminished; the overhead share of all other contract work is
increased. The rate of allocation (absorption) of indirect
costs is important when pricing decisions must be made during
an accounting period. Extended overhead is a concept unigue
to censtruction contracting. It has as its premise (a false
premise, as it turns out) that extending the performance
period will lncrease overhead costs, Extended overhead ‘s
calculated by, and is synonymous with, & daily rate method.
Underabsorbed overhead 1is ~calculated by determining an
allocation rate differential.

Appellant cites particularly our decisicn 1In Dawson
Construction Cec. correctly pointing that the:e we did, indeed,
allow extended home office overhead for a six-day suspension
of work directed by a contracting officer under th contiact
for the structural concrete phase of the same Fort Lauderdale

project at issue here,

The Government would have us distinguish Dawson. It
alludes to our decision there as yet another example of
acceptance of the concept of recovery of extended home office
overhead during periods of delay almost as a matter of
administrative convenience, and, in addition, says that Dawson
involved a total suspension of all contract work whereas the
claims su judice are for contract work that was stretched out
rather than suspended.

The calculation o¢f amounts due, elither as a contract
adjustment oxr as breach damages, £or delays encountered in
contract performance is particularly difficult because there
are frequently no direct costs that result from the impact of
such delays. The problem is most apparent in construction
contracts, where incurred costs are almost always direct
costs. There are few indirect costs to be allocated 1in
construction contracts, and home office overhead is frequently
the only indirect cost incurred. H. Wright & J. Bedingfield,
Government Contract Accounting 393 (1979). A contractor iz
clearly entitled to allocate indirect costs to direct costs
incurred when additional work under a contract is directed or
demanded and that is in fact the most common sort of situation
that demands a contract price adjustment. The absence <¢f
direct costs traceable to a performance delay, suspension, or
extention is precisely the reason why calculation of vontract
damages or adjustment is difficult.

The truth of the matter is that even in cases of
pexformance suspension, home office overhead 1is seldoum
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affactead. I£ the peziod c¢f performance :susgension occcours zl
entirely within one accounting period, and dizect costs az= 4§
net diminished, then the allocatlion base cannct change and &
home office overhead will be charged against coatract billings
on the «c¢ontractor's flananclial statements at the end ol thact o
accounting period at exactly the same rate of allocation as it )
would have been had suspension not occurred. If the : A}
performance extension or suspension in fact operates to defer )
direct costs that would have been incurred in an accounting e
period to subsequent accounting periods, then home office )
overhead may have in fact been underabsorbed in the accounting
period 1in which the performance delay or suspension first X
occurred; it also follows, of course, that direct costs 3o 4
deferred may benefit the rate of allocation in subseguent ?¢
accounting periods such that home office overhead, or any ZA
other properly allocabie indirect cost, for that matter, ay
be overabsorbed in subsequent accounting periods, the latter ';
overabsorption balancing the initlal underabsorption. 2 R. xy
Nash, Federal Procurement Law 1409 (1980). o
The principle of recovery announced in Comb was, in ?«
fact, expanded in Elchleay, and there applied to a period £ 4@
performance extension rather than performance suspension. ﬂﬁ
There are many other cases. Soon there was no distinction; 1© :
coubtract performance was extended, delayed, or suspended, 2
fecovery of extended home office overhead was permitted. The o,
premisze changed as well; 1f£ the performance pericd was :
extended, overhead costs must have increased ipso facto. .*
The daily rate concept of recovery of extended overhead b?
that Eichleay represents comports with neither the pervasive
principles nor the broad operating principles that encompass .
generally accepted accounting principles. It neither : o
associates cause with effect nor allocates costs that cannct “:
be 30 assoclated to a speciflic accounting perlod or pericds, w
It dues not assign indirect costs to an  appropriate cZost )
cbjective during the period in which those indirect costs wezc B
incurred. American Institute of Certified Public Accountants, -
Accounting Principles Board, Professlional Standards, o
Accounting, 1026.21, 1026.23, 1027.10-S-6A(1) (1978). -
Most recently, the Armed Services Bcard has said that it Q:
will not permit recovery of extended home office overhead for Yy
periods of performance delay, suspension, or extension, and | 18
that while recovery of underabsorbed home office overhead may B¢
be permitted, overhead so determined will be reduced by any )
nome vffice overhead custs recovered by allocation T fﬁ
additional direct costs incurred on change order work during ~9
the affected period. BSavuy Construction Co. L
The conclusions drawn by the Armed Services Board in
Savoy are not new to construction contract law. In 1958, the A
Missourl Supreme Court ruled to the same effect, ho’ding: N
Y
Prereguisite to recovery of overhead some evidence . N
was essential that such general overhead was not only e
an expense but also a loss to plaintiff. Because it ™
would seem that plaintiff suffered no 1loss, no o
damage, Dbecause of the fact that this general fixed $~
. \>
N
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e overhead empense continued durinag the pericd of

§5 delayed constructlen. All of the ltems with which we

i are here deallng were £lxed. Thus, total overhead

?5 was exactly the same whether there had been any delay

K in the job and exactly the same durlng the perlod of

‘ delay and exactly the same thereafter. Even though a

P a percentage of that fixed overhead was properly

.$ allocable to the job during the delay, any amount so

hf allocated could not represent a loss or damage to

Y : plaintiff wunless plaintiff would have, but for the

b delay, obtained other work sufficient in amount to

. have absorbed the allocated portion of general

ﬁk overhead.

M\

%f The standard of proof required in Kansas City Bridge has been

o extended by the Court of Appeals for the Flfth Clrcult ¢to

i reguire that a construction contractor claiming underabsorbed
" home office overhead show just which other construction wozrk

,k‘ was available and ldentify each bid that was not submitted

{ because of the extension. Guy James Construction Cou. wv.

ﬁt Trinity Industries, Inc. wWe do have some evidence here that

thel the possiblility of appellant's obtaining other work wWas
h precluded by the effect o0f the Fort Lauderdale Jjob on
T appellant's overall bonding capacity. However, the respconse of

@ appellant's president tc the question posed by Cthe Thearzing

R judge compels us to find as fact that appeliant could have

o oovtained additional bond coverage in 13973, which in fact 1z

k ' the period vf unreasonable delay. We have permitted recovery
: vf extended home offlce overhead In cases other than Dawsou,
- In Marlin Associates we calculated extended home office
1 ) overhead using the Eichleay formula as suggested by both

e parties. We did just the same thing 1in Schindler Houghten

N Elevator Corp., again at the urging of the parties (or at

B least upoen tacit acceptance by the Government). The matters

that we adjudicate, claims arising under federal contracts,

b are governed by federal law. OQur rule of decision has as cae

% of 1ts sources the common law. Our aralysis  thus  far
AY convinces us that the common law of construction contracts
ﬂ permits the recovery of underabsorbed home office overhead and

3 precludes the recovery of extended home office overhead. That

is the view enunciated in Kansas City Bridge and adopted Ly
0 the Courts of Appeals for the District of Columbia and Fifth
N Circuits. We expressly overrule our previous determination to
the contrary in Dawson, and add that Professor Nash's analysis

~Q convinces wus that a contractor claiming recovery of under-
G absorbed home office overhead must also account for the
possible  beneflt of Jdirect coshs deferred Lo later accounbtiig
" periods that wmight result in a balancing overabsorption. We
:: deny recovery for the extended home office overhead costs
Y claimed by appellant.
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